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The Kenya National Commission on Human Rights (KNCHR) is the National human rights institution in Kenya. KNCHR plays a key role in promoting the respect, protection and observance of human rights in Kenya. This includes monitoring the fulfillment of economic, social and cultural rights. 
Kenya is a State party to several international and regional covenants that provide for economic, social and cultural rights of women and persons with disabilities (PWD). These include International Covenant on Economic, Social and Cultural Rights (ICESCR), the Convention on the Rights of Persons with Disabilities (CRPD), the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and the African Charter on Human and Peoples’ Rights (ACHPR).
Article 33 of the CRPD obligates States parties to implement the convention. States parties are required to establish a focal point and a coordination mechanism for implementation of the convention. The State is also required to designate an independent body within the State framework to monitor the implementation of the CRPD. 
In February 2011, the office of Attorney General designated KNCHR to be the independent monitoring body on the implementation of the CRPD in Kenya. 
Best Practices
There have been positive developments with regard to the rights of persons with disabilities (PWDs) internationally, regionally and domestically. The following are some of the developments that have been initiated in Kenya:
· Kenya enacted the Persons with Disabilities Act in 2003. It provided for the protection of the rights of PWDs. This law is still in operation but it is currently under review to align it with the Constitution of Kenya and the CRPD.
· The CRPD was adopted in 2006 and received good reception from majority of States. Kenya ratified the CRPD in 2008 and has obligations to fulfill under the convention. 
· In 2010, Kenya promulgated a new Constitution. The 2010 Constitution is said to be one of the most progressive with an elaborate Bill of Rights in Chapter 4. It provides for economic, social and cultural rights and specifically protects the rights of PWDs among other vulnerable groups[footnoteRef:2]. [2:  The Constitution of Kenya 2010, Article 52, 54] 

· The Constitution of Kenya 2010 embraces an inclusive gender representation principle that in all elective and appointive bodies and positions, no more than 2/3 of the members should be of one gender[footnoteRef:3].  [3:  The Constitution of Kenya 2010, Article 27(8).] 

· Further to this, the constitution stretched the right to health to include reproductive health. The KNCHR in 2011 held a public inquiry on the status of reproductive health in the country. The recommendations made by the report is being closely monitored by KNCHR and other stakeholders and in 2014, the government waived maternity costs at government hospitals. More advocacy is needed, but attempts to reduce maternal mortality are also continuing. 
· There is also a similar principle that expands the principles of equality and representation of PWD to be implemented progressively, that at least 5% of members of appointive and elective bodies should be persons with disabilities[footnoteRef:4].  [4:  The Constitution of Kenya 2010, Article 54(2)] 

· Under Article 7(3)(b) of the Constitution of Kenya, the State is required to promote the development and use of Kenya Sign Language, Braille and other forms of communication accessible to PWDs. There has been improvement in this area with inclusion of sign language interpreters in public gatherings and on television broadcasts. 
· There is an elaborate institutional framework anchored in the Constitution for purposes of protecting the rights of PWDs. The institutions included KNCHR, the National Gender and Equality Commission (NGEC), the National Council for Persons with Disabilities (NCPWD), the Ministry of Labour, Social Security and Services and the Judiciary. 
· KNCHR has been monitoring the implementation of CRPD in Kenya from 2011 to 2013 and released its monitoring report entitled “From Norm to Practice” in September 2014[footnoteRef:5]. The report captures the positive steps taken by the government in ensuring that PLWD’s are included in the national processes and agenda setting, it however also captures the gaps existing with recommendations on how to overcome the same. [5:  KNCHR, From Norm to Practice: A Status Report on the Implementation of the Rights of Persons with Disabilities in Kenya (2014) available at http://knchr.org/Portals/0/Reports/Disability%20Report.pdf ] 

· KNCHR has an institutional focus of mainstreaming rights of persons with disabilities into all its programs and planned activities and has a had a full time staff dedicated and is the focal person who monitors and updates the compliance with CRPD as well as monitoring local legislations and conformity to the constitution and other relevant laws that affects PLWD. KNCHR remains a critical partner to the networks of PWDs and their institutions and uses this space to strengthen their voice and champion their rights.
· The government established mechanisms for social protection of PWDs through legislation and policy. The Social Assistance Act of 2013 provides for cash transfer targeting persons with severe disabilities. However it requires more funding since currently only 94 persons per constituency can be assisted and with only KES 2000 per month[footnoteRef:6].   [6:  Id. at 41.] 

· At the regional level, the African Commission on Human and Peoples’ Rights has prepared a draft Protocol on the Rights of Persons with Disabilities in Africa[footnoteRef:7]. The efforts on this draft Protocol are being spearheaded by the African Commissions’ Working Group on Rights of Older Persons and People with Disabilities. The Working Group has opened up the draft Protocol for comments and input from experts throughout the Continent.  [7:  Available at http://www.achpr.org/news/2014/04/d121 ] 

Challenges and Lessons Learnt
There are several challenges in the realization of the rights of Persons with Disabilities amidst the positive strides made, a key one being the area of legal capacity. 
Kenya has a complex web of laws that address situations where individuals, because of a disability, are adjudged to have lost the capacity to make certain types of important decisions[footnoteRef:8].  This legal framework is based on a system of substitute decision-making, to occur in the best interests of the person who is deemed to lack legal capacity. In addition, Kenya has narrow guardianship laws that tend to target particular areas of decision making, for instance making it possible for one to lose legal capacity with regard to the management of property and financial affairs but retain legal capacity with regard to the decision to marry[footnoteRef:9].  None of the legal provisions touching on legal capacity in Kenya mention the central role of the persons’ will and preferences in making decisions affecting their lives and do not recognizes the state obligation to provide access by persons with disabilities to the support they may require in exercising legal capacity as required under article 12 of the CRPD. As a result, legal capacity remains incredibly difficult as an area of rights to implement making it difficult for persons with disabilities in Kenya to enjoy the benefit of being able to exercise their rights on an equal basis as their non-disabled peers.  KNCHR has prepared a briefing paper on how to enable legal capacity in Kenya. This paper will be used an advocacy tool develop a briefing paper on enabling legal capacity in Kenya and advocate for adoption of a policy to guide policymakers and legislators on the same. The second phase of this work is intended to address the gaps identified in phase one mainly around (PWDs, representative of DPOs, professionals) and further inform the development of a policy on legal capacity. [8:  These laws include the Constitution of Kenya 2010, Mental Health Act (Cap 248), Age of Majority Act, Persons with Disabilities Act, No.14 of 2003, Civil Procedure Act (Cap 21), Criminal Procedure Act (Cap 75) Sale of Goods Act, Law of Succession Act, Traffic Act (Cap 403) Matrimonial Causes Act, Children’s Act No.8, 2001, Penal Code, Sexual Offences Act, Evidence Act (Cap 80), and the Election Act 
]  [9:  Section 107 of the Children’s Act points to a situation in which a guardian is appointed in cases where a person is incapable of maintaining himself, or of managing his own affairs and his property on account of a disability. Section 107(5) of the same act allows for the guardianship to be varied, modified or revoked upon the marriage of the person with disabilities – hence presumes the person’s capacity to enter into marriage.
 The Sexual Offences Act allows the use of intermediaries but does not place an obligation on the state to pay for intermediaries in circumstances in which the intermediaries are not family members
] 

As the Independent monitoring body on implementation of the Convention on Rights of Persons with Disabilities KNCHR produced and launched a periodic report ‘ From Norm to Practice, A Status of Implementation of the Rights of PwDs in Kenya’. In this report, KNCHR highlights several challenges including ;
· Education levels for PWDs is still low in Kenya. The policy framework is supportive of education for PWDs but the implementation is lacking. The inclusion principle is recognized in education policy but it is yet to be implemented. 
· There is poor accessibility for PWDs to public places and services due to physical barriers, inaccessible buildings and transport. Most public buildings have steep staircases with no ramps, narrow doors, and steep. Public transport vehicles are completely inaccessible to PWDs despite legal requirements under the PD Act, 2003 that all houses should be disability friendly. 
· The number of PWDs in formal employment is still low. This is due to lack of access to education, inaccessible information on job vacancies and stigma by employees on the capacity of PWDs to perform well at the workplace. 
· It is difficult for PWDs to access justice due to inaccessibility of court buildings and lack of legal capacity for persons with intellectual disabilities. 
· Overlapping mandate between KNCHR and NGEC on the issue of monitoring implementation of rights of PWDs. KNCHR has been the monitoring body under Article 33 of CRPD. However, mid this year 2014, the Attorney General designated NGEC as the monitoring body. The question that arises is how effective will the monitoring of CRPD implementation be owing to the fact that NGEC is not a NHRI? However, a close reading of Article 33 provides room for 
monitoring by several bodies within a State party. 
Possible New Forms of Cooperation
When the United Nations and regional mechanisms cooperate, more gains will be realized with regard to human rights. Some forms of cooperation include;
· Each organization should establish systematic monitoring of the activities of the UN and the regional mechanisms. This includes decisions coming from international, regional and domestic adjudicatory mechanisms. This will be crucial in holding States, individuals and organizations accountable on their human rights obligations. 
· Sharing of information on best practices at the international, regional and domestic level. This is possible with information readily available online. 
· Constant and frequent reminders to state parties at the treaty body reporting stage on the commitments made by such state party. Further, side meetings and regular updates will also ensure that states comply with the treaty conditions.
· The regional and international mechanisms would need to standardize and simplify their reporting procedures; this would enable the state parties to report in time and obtain relevant information.
· The regional and international mechanisms would need to collaborate with each other especially in regard to concluding recommendations /observations; international mechanisms and regional mechanisms often issue similar recommendations yet the recommendations remain un implemented.
· Both the international and regional mechanisms need close collaboration with domestic mechanisms since the recommendations of both the mechanisms are implemented at the domestic level and the domestic mechanism would have first hand information on the implementation.
· Domestic mechanisms would be best placed to allude to the difficulties that the state is facing in implementation of the concluding observations.
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