A/HRC/34/66/Add.1

Advance unedited version Distr.: General

13 February 2017

Original: English

Human Rights Council
Thirty-fourth session
27 February-24 March 2017

Agenda item 4
Human rights situations that require the Council’'sattention

Report of the group of independent experts on
accountability~

Note by the Secretariat

Summary
The Secretariat has the honour to transmit tdHili@an Rights Council the report of
the group of independent experts on accountabgitysuant to Council resolution 31/18.

In the report, the experts explore appropriate@gpghes and practical steps to seek
accountability and secure truth and justice forwiséims of human rights violations in the
Democratic People’s Republic of Korea, in particulhere such violations amount to

crimes against humanity.

* The present report was submitted after the deadtlineder to reflect the most recent developments
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Introduction

1. This report is presented pursuant to Human Riglauncil resolution 31/£8which
requested the High Commissioner for Human Rights d&signate “two existing
independent experts in support of the work of thbectl Rapporteur on the situation of
human rights in the Democratic People’s Republickofea” (hereinafter “DPRK”) to
“focus on issues of accountability for human righitslations in the country, in particular
where such violations amount to crimes against mityaas found by the commission of
inquiry”. The High Commissioner designated SonjaeBko (Serbia) and Sara Hossain
(Bangladesh) as independent experts.

Mandate and methodology

Interpretation of the mandate

2. Paragraph 11 of resolution 31/18 requested tloaipg of independent experts

(hereinafter “GIE”), “taking into account existingternational law and prevailing State

practices with regard to accountability: (a) to lexp appropriate approaches to seek
accountability for human rights violations in themocratic People’s Republic of Korea, in
particular where such violations amount to crimgsiast humanity, as found by the

commission of inquiry; (b) to recommend practicaaimanisms of accountability to secure
truth and justice for the victims of possible crenagainst humanity in the Democratic
People's Republic of Korea, including the Interoadil Criminal Court”.

3. Given that paragraph 10 referred to ‘human sg¥iblations [...] found by the
Commission of Inquiry’ (hereinafter “COI"), the Gléonsidered that its mandate covered
all such violation§ notably systematic, widespread and gross hungtntsriviolations,
including abductions which took place outside thd®RK and led to enforced
disappearances continuing in the DPRK. The GIE mid undertake any fact-finding
(including on specific allegations brought to itteationy; its meetings focused on
approaches and processes of accountability.

Non-cooperation by the DPRK

4. Through communications dated 20 September 2DA&ctober 2016, 6 December
2016, and 17 January 2017, the GIE conveyed t&theernment of the DPRK that it was
committed to a fully independent and impartial a@mh, sought meetings with its
Permanent Representatives in Geneva and New Yeduested permission to visit the
country, and solicited the Government's views amy @nformation on the country’s
accountability processes. The GIE regrets thatntketing requests were denied and the
other requests remained unanswered. The GIE rencaimsnitted to engaging with the
DPRK to discuss the findings of this report.

! Para. 10 and 19.
2 A/HRC/25/63; AIHRC/25/CRP.1.
3 E.g. alleged forced labour of North Koreans wogkitbroad.
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C. Methods of work

5. The GIE undertook missions to Geneva (20-23e3eper 2016), The Hague (24-26
October 2016), Seoul (21-25 November 2016), Told®Z9 November 2016) and New
York (12-14 December 2016). During these missidhs, GIE met with and received
information from government officials, officials amternational tribunals including the
International Criminal Court (hereinafter “ICC"),NJentities, humanitarian actors, legal
practitioners and experts, the National Human Rigbdmmission of Korea, and national
and international civil society groups. In Seoutl drokyo, the GIE met victims of human
rights violations in the DPRK; civil society groupspresenting victims; individuals who
had lived in the DPRK; and others directly affedtgthe human rights situation there. The
GIE received 16 written submissions, including fraimil society organizations, legal
experts and individuafsThe GIE expresses its sincere appreciation toethaso shared
their views and provided information.

6. The GIE received advice and support from OHCHRJuding its field-based
structure in Seoul, and interacted with mandateédrsl under the Special Procedures of the
Human Rights Council. Finally, the GIE coordinatedwork with the Special Rapporteur
on the situation of human rights in the DPRK, Ton@§ea Quintana, including through
joint meetings in Geneva and Seoul.

lll.  Previous recommendations on accountability fo human
rights violations in the DPRK

7. The COI, Special Rapporteurs on the situatiomwhan rights in the DPRK, and
others have made repeated and strong calls andnneendations for accountability for
human rights violations in the DPRK.

8. The COI considered issues of institutiGraid individual criminal accountabilify.

It reflected on the accepted responsibility of thiernational community to protect the
population of every state from crimes against hutyarand deemed that given the COI
findings, it is incumbent on the international coomity to ensure that the perpetrators are
brought to justic&. The COI called for the UN to ensure that those trnesponsible for
crimes against humanity in the DPRK are held actahle, and for the Security Council to
refer the situation to the ICC or establish an adinternational tribunal.

9. Subsequently, the General Assembly decidedlm#ihe report of the COI to the
Security Council and encouraged it to consider @®@l's relevant conclusions and
recommendations and take appropriate action toreretcountability, including through
consideration of a referral of the situation in BIERK to the ICC? The Security Council

has since held three meetings on the human rigtustien in the DPRK (during which
several States called for accountabil{§put not yet referred the situation to the ICC.

http://www.ohchr.org/en/NewsEvents/Pages/Displaydlaspx?NewsID=20890&LangID=E;
http://ohchr.org/EN/HRBodies/SP/CountriesMandatesAéiges/GroupoflndependentExpertsonAccountabi
lity.aspx.

A/HRC/25/CRP.1, paras 1167-1194.

Ibid., paras 1195-1199.

Ibid., para 1166.

Ibid, para 1199.

Ibid, para 1218; 1225.

0 A/RES/69/188, para 8. See also A/RES/70/172 parA/RES/71/202, para 9.

1 E.g. https://www.un.org/press/en/2016/sc12615tdot.
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10.  Accountability for human rights violations hagen a consistent focus of the
mandate of the Special Rapporteur on the situaifonuman rights in the DPRK. In his
reports, the first Special Rapporteur, Vitit Mumiitaorn, concluded that “there are a variety
of discrepancies and transgressions - several efjgggious nature - in the implementation
of human rights in the country, calling for immeeiaction to prevent further abuses and
provide redress”, by the DPRK authorities as weltte international community.Former
Special Rapporteur Marzuki Darusman equally urdpedimternational community to take
bold steps to address crimes against humanityanDBRK while recalling their duty to
prosecute such crimédThe current Special Rapporteur emphasized the impoe of
ensuring accountability for human rights violatipris the interests of justice and as
deterrent for further violatior's.

Concept of accountability

International law and practice

11. The Human Rights Council requested the GIE atke tinto account “existing
international law and prevailing State practicegshwiegard to accountability”. Under
international law and practice, accountability fjoss human rights violations is not a
matter of choice or convenience, but of legal d@ilimn. International norms and standards
articulate the requirement for a State to meet thikgation and to ensure an adequate
response to allegations of gross human rights tiia.

12.  States are under a duty to investigate andepuds human rights violations that
amount to crimes under national or international, lan particular genocide, war crimes,
crimes against humanity or other gross violatiohdieman rights® Article 2(3) of the
International Covenant on Civil and Political Righthereinafter “lICCPR”) guarantees
every victim of a human rights violation the rigttt remedy. This requires States to
investigate allegations of violations promptly, tbeghly and effectively through
independent and impartial bodies, and, where thestigations reveal violations of certain
ICCPR rights, bring those responsible to justicdaifure to investigate and bring to justice
perpetrators of such violations could in and oélitgive rise to a separate breach of the
ICCPR®® The DPRK acceded to the ICCPR in 1981 and is liegpalund by its provisions.
With respect to crimes against humanity, in 1984, DPRK acceded to the Convention on
the Non-Applicability of Statutory Limitations to & Crimes and Crimes Against
Humanity, which emphasizes the importance of pungsperpetrators of such crimes.

13. The prohibition of crimes against humanity isruide of binding international
customary law. The duty of States to ensure acedility for such crimes is widely
accepted and has been referenced in internatiggalds including the Rome Statute of the
ICC, and regularly reiterated in resolutions anideotsoft law instruments. Additionally,
States have a responsibility to prevent the comarisef crimes against humanity. The
international community has declared that wheneStare “manifestly failing” in their
responsibility to protect their populations frontkicrimes, it is prepared to take collective

12
13
14
15
16
17

E/CN.4/2005/34, para. 67; A/60/306, para. 68(Wi52/264, para. 59; A/IHRC/7/20, para 83.
A/HRC/31/70.

A/HRC/34/66, para. 43.

A/HRC/27/56, para. 27.

CCPR/C/21/Rev.1/Add.13, paras 15 and 18.

E.g. AARES/67/1, para. 22.
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action, in a “timely and decisive manner”, andrb@ain mind the principles of the United
Nations Charter and international 1a%.

14.  Ensuring accountability for gross human rightdations goes beyond establishing
individual criminal responsibility. A comprehensivapproach also requires measures
towards the realization of the right to know thathr about violations and the right to
adequate, effective and prompt reparation - asrgted in international latv and further
articulated in the Updated Set of principles foe ftrotection and promotion of human
rights through action to combat impurfitand the Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of &r¥iolations of International Human
Rights Law and Serious Violations of Internatioraimanitarian Law*

15. The occurrence of a human rights violation gitise to a right to receive reparation
for or on behalf of the victim or their beneficiesi and a duty on the part of the State to
make reparation and provide a possibility for thietim to seek redress from the
perpetratof? The right to the truth entitles the victim, thestatives and the public at large
to seek and obtain all relevant information conogynthe commission of the alleged
violation, the fate and whereabouts of the victand where appropriate, the process by
which the alleged violation was officially autheei#® as well as the extent and pattern of
past violations, and their root causes. It requitedes to establish processes that lead to the
revelation of the truth about what took place. Sprttesses contribute to the fight against
impunity, the reinstatement of the rule of law, amdimately reconciliatiof’ Truth-
seeking processes also contribute to the preventibrviolations through specific
recommendations including on reparations and reforin this regard, educatidn,
measures of memorialisation, trauma counsellingpygho-social support are crucial.

16. The GIE notes the critical importance of esdhgwne-size-fits-all modef€ and
that diverse mechanisms and measures have beean@pied to address gross human
rights violations: international tribunals, hybraburts, domestic courts with or without
international support, truth commissions, parliatagn enquiries, civil-society driven
processes (including mock trials/tribunals, coraidhs, memorialisation, and education
initiatives), reparations schemes (including psysboial support) and vetting programmes,
as well as legal and policy measures seeking toragtee non-recurrenéé. The
management and preservation of existing and futmohives has also proven to be of
paramount importanc@.

18

20
21
22
23
24
25

27
28

A/RES/60/1, paras. 138-139.

On the right to the truth, see E/CN.4/2006/91, A/HRT/ A/HRC/12/19, A/HRC/15/33; on
reparations, see OHCHR Rule-of-Law Tools for Postlatir$tates, Reparations Programmes.
E/CN.4/2005/102/Add.1.

A/RES/60/147.

E/CN.4/2005/102/Add.1, Principle 31.

A/HRC/24/42, para 20.

Ibid.

See ICTJ/UNICEF, https://www.ictj.org/publicatiodlecation-transitional-justice-opportunities-
challenges-peacebuilding.

Reports of the Special Rapporteur on the promotiotrudh, justice, reparation and guarantees of
non-recurrence (http://ap.ohchr.org/documents/dpagspx?m=193); OHCHR Rule-of-Law Tools
for Post-Conflict States.

A/HRC/30/42.

A/HRC/17/21; A/HRC/30/42 and Annex; OHCHR Rule-of-Law Todor Post-Conflict States
(Archives).
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17.  The GIE further recalls that under various sesrrof international law and United
Nations policy’® amnesties are impermissible if they prevent pasec of individuals
who may be criminally responsible for war crimesngcide, crimes against humanity or
other gross violations of human rights; interferighwictims’ right to an effective remedy
including reparation; or restrict victims’ and setes’ right to know the truth about
violations of human rights and humanitarian law.

A framework for accountability for human rights violations in the
DPRK

18.  Given the severity and complexity of the humigts situation in the DPRK, a
comprehensive and multi-pronged approach is reduioeaddressing violations, in line
with international norms and standards. Investigaind prosecution of serious crimes is
critical to this. Additionally, the approach mugineprise measures to ensure the right of
victims to reparations, the right of victims andtigty to know the truth about violations,
and guarantees of non-recurrence of violationsiust be tailored towards the specificities
of the situation in the country.

19.  Further, the approach to and measures of ataduility must be human rights-based,
ensuring that the rights and needs of victims daequ at the centre of their design and
implementation. They must enable acknowledgemeditreparation of injustice, allow for
a dialogue that fosters an understanding of thd, pasd educate individuals on the
importance of justice and human rights. These goatsonly be achieved through a fully
participatory process: accountability measures mefiect the experiences and views of
those who lived or live in the DPRK, and other witd of human rights violations in the
DPRK.

20. Consultations are particularly effective foctins and affected communities to
share priorities for achieving accountability, aodensure ownership and effectiveness of
mechanisms subsequently establisfe@urrently, the lack of access to the country, e w
as restrictions on the rights to liberty of movemepeaceful assembly, freedom of
association and expression within the DPRK, prepanticular challenges to conducting
consultations among and with those living therenétheless, awareness-raising, capacity-
building, and consultation can commence with thaé® lived in the DPRK and other
victims living outside the DPRK. The GIE has sougiews on accountability for human
rights violations committed in the DPRK from vicnand affected communities, including
individuals who lived in the DPRK and organizatioamsich represent them, and has sought
to give voice to their views in this report. Coresidhg its limited number of interlocutors
within the short duration of its mandate, the Gtgas this work to continue.

21. The following paragraphs present some of theisues and challenges identified
by the GIE, to be considered in the design and empitation of any accountability
mechanisms.

2% OHCHR Rule-of-Law Tools for Post-Conflict States (Arsties).
% AJHRC/34/62; AI71/567.
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a)

b)

c)

No willingness from the authorities to addresthe past and safety concerns

22. The Government of the DPRK categorically rejdahe findings of the C&iand
has not engaged with the GIE. Where there is noodstrable willingness to address
allegations of human rights violations, and when®sg violations are purportedly
ongoing® efforts to ensure accountability face serious emglés. These include severe
limitations on the processes of information or ewvice-gathering, and consulting with
victims, affected communities and civil society hiit the DPRK, while — critically —
ensuring their safety. Several interlocutors exggdsheir deep concerns to the GIE about
the safety and wellbeing of their relatives ancerfds in the DPRK, and how this
constrained them in pursuing an accountability dgenin the GIE's view, any
accountability measures must be premised on a sassgssment and plans for mitigation
of the security risks for victims and witnesses.

Different groups of victims, with different neals and expectations

23. The Secretary-Genetal Special Rapporteurs on the human rights situdtiothe
DPRK*, the COI, OHCHR and civil society organizations have reported dewiange of
gross human rights violations in the DPRK spanrsageral decades. The GIE highlights
the need to acknowledge that different groups ofims may seek different kinds of
redress, and to take into consideration these eetisps in designing appropriate
accountability measures, while ensuring a non-iisoatory approacf’

24.  Victims underscored the importance of receiviegnowledgment and recognition

of the wrongs done and the suffering caused to tigsweral interlocutors expressed fears
that their suffering would be forgotten and empbedi that addressing impunity and

providing redress for violations, whether ongoingpast, is and must be a continuing
concern for the international community.

Limited exposure to human rights concepts andractice

25.  While the DPRK has ratified a number of corerinational human rights treatiés
and guarantees some human rights in its Constitytieople within the country are said to
have very limited exposure to human rights concegdsinternationally understood.
Furthermore, interlocutors noted that there wasimah experience within the DPRK of
seeking accountability for human rights violatidreSore effective redress mechanisms.

26. Itis not uncommon for accountability demaragé raised in a context where those
that have been most affected have a limited uraleigtg of their rights and of their status
as rights-holders. Such challenges can be overchyne&onducting awareness-raising
initiatives, providing information to and underta§i capacity-building of those concerned,
including duty-bearers, and by working with repreaéives of victims’ group® In the

31

32
33
34

35
36
37

w

8

http://webtv.un.org/meetings-events/human-rigtusracil/regular-sessions/25th-session/watch/id-
commission-of-inquiry-on-dprk-31st-meeting-25th-ukg-session-of-human-rights-
council/3350537719001.

A/HRC/34/66 para 45(a).

E.g. A/71/439.

http://www.ohchr.org/EN/HRBodies/SP/CountriesMand#B&? ages/SRDPRKorea.aspx;
A/HRC/22/57.

E.g. http://ohchr.org/Documents/Publications/Repb@RN_APART.pdf.

A/HRC/34/62, para 29.

ICCPR; ICESCR; CEDAW; CRC and Optional Protocol on the sfthildren, child prostitution and
child pornography; CPRD.

A/HRC/34/62, para. 72.
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d)

e)

context of the DPRK, some steps may be initiatespitie the lack of opportunity to engage
with or among individuals within the country, inding with persons who have left the
country. In addition, further reflection is needmd how to make information available to
people within the DPRK about human rights and resireechanisnis.

Complexity of accountability in the DPRK contex

27.  Several interlocutors, in particular individuaho have left the DPRK, highlighted
the complexity of attributing responsibility for iman rights violations in the country given
their scale, duration and systemic nature. Therg Ibeavast numbers of perpetrators and
distinguishing between ‘perpetrator’ and ‘victimagnnot always be clear-cut, given that
many may have participated in the broader systeabase. The GIE heard of individuals
who were compelled to commit crimes to ensure tlgn survival, and of different
motivations and circumstances that may have lethéocommission of crimes. Various
interlocutors strongly articulated the need for pire reflection on the concept of
responsibility in such a context, and a consequifierentiation or gradation in the
assessment of individual culpability. Some notedt tthe focus should lie on ensuring
criminal accountability for those who are respolesilfor the establishment and
maintenance of the system of abuse and that sari@&y could be shown for others.

28.  Crimes under international law are committedrjviduals. However, the pursuit
of accountability in the DPRK context requires anpoehensive analysis of the underlying
systems and policies of abuse and the identifinatioth of individuals and institutions
directly involved in the commission of heinous acad of those who ordered, oversaw,
allowed or supported such crimes, in line with iin&gionally accepted modes of liability.
Such analysis must ultimately feed into a prose@iltoqand broader accountability)
strategy that adequately takes into account thgeramnd scope of violations, types and
impacts of victimisation, and degrees of liabiftty.

Broader regional dynamics

29. Several interlocutors indicated that the humights situation in the DPRK is to
some extent rooted in or explained by the histofythe Korean peninsula, and that
addressing this situation comprehensively requaefull and impartial examination of
historic events on the peninsula and in the sueregncluding of any allegations of
human rights violations.

30. The GIE's mandate is limited to accountabilissues pertaining to violations
committed in the DPRK. While historic events antiats of others may provide important
contextual information, they cannot be invoked asstification for any party committing
human rights violations or crimes under internadidaw. That said, the GIE also believes
that the path towards long-term peace and staloilitthe Korean peninsula and the broader
region is through a genuine, joint and comprehenaiscountability exercise involving all
regional actoré!

39

40
41

E.g. “Connection Denied - Restrictions on mobile qr@and outside information in North Korea”,
Amnesty International, ASA 24/3373/2016.

A/HRC/27/56.

The COI recommended that the Korean People faster-Korean dialogue; and that the UN and the
parties to the Korean War take steps to conveniglelével political conference to consider a final
peaceful settlement. A/AHRC/25/CRP.1, para 1222; 1225(j
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V.

Mapping of options for accountability for human rights
violations in the DPRK

31. With a view to making practical recommendatidois seeking accountability for
human rights violations in the DPRK, the GIE mappaticertain options.

In the DPRK

32. The DPRK is the primary duty-holder of the ghtion to hold accountable
perpetrators of human rights violations committedhe country. As recalled, states must
respond to allegations of human rights violatiorithva prompt, thorough, and effective
investigation through independent and impartial ibdand bring those that are found
responsible for such violations to justice. Domestisponses and remedies are generally
preferable considering their closeness to themgtand access to evidence. A review of
domestic accountability options is therefore impigea

33. The COI had questioned whether it was a viapteon to seek accountability within
the DPRK criminal justice system, considering itirid that crimes against humanity had
been committed “pursuant to policies establishethathighest level of the stafé” The
COlI found that the security and justice apparatiisthe DPRK was and remained
implicated in human rights violations, includingofie amounting to crimes against
humanity®® It highlighted that both the Office of the Proseriand the court system in the
DPRK had important functions in legitimizing humaghts violations, as they were used
to prosecute and punish persons for political wdmigg “in a legal process involving
fundamentally unfair trials”, and therefore alsorrigal institutional responsibility It
determined that, absent profound institutional mef the DPRK'’s institutions were
neither willing nor able to effectively investigaaad prosecute crimes against humaffity.

34. The Human Rights Committee also raised semaumeerns regarding the DPRK'’s

justice system and the country’s response to alegsof human rights violations. These
related, inter alia, to the constitutional and #afive provisions that endanger the
impartiality and independence of the judiciary; thegue and subjective formulation of
certain crimes, in particular where they are pualidd with the death penalty; the

“consistent and substantiated” allegations ofrélatment and torture by law enforcement
personnel; and the compatibility of pre-trial detem practices and investigation

procedures with the ICCPR.

35. The GIE acknowledges that in 2016, the DPRKfigdtthe Convention on the
Rights of Persons with Disabiliti& submitted its combined second, third and fourth
periodic reports to CEDAWE and its combined fifth and sixth reports to the@R The
DPRK’s common core document reports that “therea isystem of compensation for

48
9

IS

Ibid, para. 1160.

Ibid, para. 1167.

Ibid, paras. 1173-1174.

Ibid, para 1199.

CCPRI/CO/72/PRK, paras 8; 13; 15; 1Bae COI similarly referred to constitutional and dég
provisions that violate the principle of legalitychseverely affect the independence and impastialit
of the judiciary (A/HRC/25/CRP.1, paras. 123-124). 8lse Korea Institute for National Unification,
2016 White Paper on Human Rights in North Kored42-169.
https://treaties.un.org/doc/Publication/CN/2016/GM.2016-Eng.pdf

CEDAWY/C/PRK/2-4.

CRC/C/PRK/5.
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damage for the citizens whose rights are violatgtich are civil compensation and
criminal compensation®® Further, in the UN Strategic Framework for coofierabetween

the UN and the DPRK for 2017-2021he Government and the UN agreed that a human
rights-based approach will be applied in the foatioh and implementation of UN
programmes and projects. It also provides for UNppsut to the Government in
implementing its commitments under a variety of hnmights conventions and processes.

36. The GIE also notes that in 2014 the DPRK aezkptcommendations during the
second Universal Periodic Review that are directhated to the issue of accountability.
For example, it committed to: take all necessargsuess to prevent or punish violations of
human rights (124.118), and ensure the fight ajamgunity for the perpetrators of

crimes, acts of violence and all human rights tiotes (124.117); create a national
mechanism for the review of complaints of the papahs concerning human rights

violations (124.116); enshrine fully the right tairf trial and due process guarantees
(124.114); and further strengthen the independehttee judiciary (124.113%

37. In 2014, the DPRK agreed to set up a Speciastigative Committee to conduct
comprehensive investigations into four issues coricg the Japanese nationals in the
country, including the whereabouts of those allégeabducted by the DPRK, and
committed to the objectivity and transparency oé tmvestigatiorr® Although this
Committee reportedly commenced its work, it appehet no substantial progress or
investigative results were communicated to Japamdrly 2016. Following the DPRK’s
nuclear tests in January 2016 and Japan’s sancitiomesponse, the DPRK reportedly
conveyed that it would stop the comprehensive itigason and that the Committee would
be dissolved?

38. In conclusion, despite commitments describeav@pthe GIE has no information
indicating that viable domestic options to seekoaotability for human rights violations
currently exist or have been used in the DPRK.Haurhore, the range of acts criminalised
under domestic law appears insufficiently broadapture the gravity of the allegations in
the COI report. For example, while DPRK law tresasne of the underlying acts of crimes
against humanity as criminal offences, such as entfrddeprivation of libert?, rapé’ or
abductior® it contains no provisions capturing the specifimtext and nature of crimes
against humanity (i.e. acts committed in the cantéxa widespread or systematic attack
against any civilian population).

In other domestic systems

39. The GIE examined whether other domestic legatesns provide avenues for
redressing human rights violations in the DPRKpanticular crimes against humanity.

50

HRI/CORE/PRK/2016, para. 52.
http://kp.one.un.org/content/dam/unct/dprk/docdRBP620UN%20Strategic%20
Framework%202017-2021%20-%20FINAL.pdf.

A/HRC/27/10.

A/69/548, para 40.
http://www.mofa.go.jp/mofaj/files/000209107.pdf;
http://www.kcna.co.jp/item/2016/201602/news12/2@BD-29ee.html.
Penal Code of DPRK (2012), Art. 266-270.

Ibid, Art. 241 and 276.

Ibid, Art. 279-281.

Ibid, Art. 277-278.
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Republic of Korea, Japan and China

40. In considering accountability options for viidas in the DPRK, possible avenues
within the legal systems of the Republic of Kordapan and China merit particular
attention, given that nationals of these countt@se been victims of human rights
violations in the DPRK; that violations may haveebe(partially) committed on their

territories; and/or that they host sizeable groapgeople who have lived in the DPRK,
including potential victims, perpetrators and wises of human rights violations. The GIE
met with stakeholders in Seoul and Tokyo to sedkrimation about accountability

processes in the ROK and Japan respectively. Tlie r€grets that China’s Permanent
Representatives in Geneva and New York were nat bmeet them, and its request for
permission to visit China remained unanswered.

Criminal justice

41. The criminal laws of all three states includéevant substantive legal provisions.
The ROK ratified the Rome Statute on 13 Novembdy22&nd Japan acceded to it on 17
July 2007, and both countries adopted implementiiognestic legislation regulating
cooperation with the ICE Whereas the ROK incorporated the Rome Statute esrim
(genocide, crimes against humanity and war crirmee)ROK criminal law, Japan deemed
that its Penal Code already covered them undeoitsmon criminal law provisions. China
has not ratified the Rome Statute, nor does itsnidal Code cover genocide, crimes
against humanity and the full range of war crifffeSVhereas all three countries have
ratified or acceded to the Convention against Tertand Other Cruel, Inhuman or
Degrading Treatment or Punishment, United Natioeaty bodies have raised concerns
with respect to the definition of torture (or tleek thereof) in their domestic la’sJapan

is the only one of these states that has ratifteal International Convention for the
Protection of All Persons from Enforced Disappeeaearalthough it has not incorporated
the crime of “enforced disappearance” in its domdsgislation. While common criminal
law provisions such as murder, rape or kidnappimgict be invoked to prosecute certain
human rights violations committed in the DPRK, tmesy not always adequately cover the
extent or specificity of the facts, in particulaheve these amount to crimes against
humanity. The GIE therefore encourages the ROKaidagnd China to ensure that all
crimes under international law are fully incorpexhinto their domestic laws.

42.  All three legal systems allow courts to exerasiminal jurisdiction further to the
principles of territoriality and active personalitpeaning that crimes committed (in whole
or in part) on their territories, as well as crinoesnmitted by their nationals on the territory
of the DPRK, could be prosecuttdThe Japanese authorities have thus conducted
investigations into certain abductions (from JapainjJapanese citizens by the DPRK and
into other alleged disappearances in which theilpiiss of such abduction could not be
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Letter of 24 October 2016.

ROK: Act on the Punishment, etc. of Crimes withie thurisdiction of the International Criminal
Court (Law No. 8719, 21 December 2007); Japan: Ad€ooperation with the International Criminal
Court (Act No. 37, 11 May 2007).

China did ratify the Genocide Convention in 1983 @&adCriminal Code includes a number of war
crimes (articles 446 and 448).

CAT/C/IKOR/CO/2, para 4; CCPR/C/KOR/CO/4, para 26; CAT/C/JJPN2COpara 7;
CAT/C/CHN/COV/5, para 7.

ROK Criminal Act, articles 2 and 3; Japan Penal Cadigle 1 and 3 ; China Criminal Law, articles
6and 7.
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ruled out, and issued some arrest warrghtsterlocutors highlighted the potential

implication of the principles of territoriality anactive personality in the ROK given that
the ROK Constitution and laws provide that the renKorean peninsula forms part of its
territory and that all Koreans are ROK nationalewdver, prosecution on this basis alone
seems tenuous as the DPRK is recognized as a spvstate under international law and a
member of the United Nations, and inter-Korean tjpali agreements state that the two
countries acknowledge each other as parties aifoingeaceful unificatiort®

43.  All three legal systems also allow prosecutiotheir courts when the victim of the
crime is their national (passive personalff)and recognize some form of universal
jurisdiction. On the basis of the passive personajirinciple, Japan could open
investigations into crimes against its nationalshiea DPRK, but the GIE is unaware of any
such instances. Japanese law also recognises itt@pfe of universal jurisdiction for a
limited range of crime®’ Through its ICC implementation law, the ROK praaddfor
jurisdiction for Rome Statute crimes committed byoeeign national outside the ROK
where the perpetrator is present in the R®KVhile the Chinese Criminal Code also
includes a universal jurisdiction clause with regp® crimes stipulated in international
treaties concluded or acceded to by Cffinacrimes against humanity, enforced
disappearances and torture do not currently f&dl this category®

44.  Additional challenges remain with regard to theestigation and prosecution of
crimes in these jurisdictions pertaining to humaghts violations in the DPRK. The first
concerns the compromised access to evidence angecisis Despite the Japanese
authorities having identified a number of suspentdhe abduction cases, prosecutions
cannot be initiated until the suspects are appederor extradited, given that Japanese
courts do not hold in absentia tridtSimilar challenges arise in the ROK. For example, a
petition that sought the release of relatives @& petitioners allegedly detained in the
DPRK was dismissed on the grounds that the petftaxhto be filed in the district court of
the detainee’s locality, that it could not meet lngal requirements with respect to hearing
the petition, and that any ruling granting the ti@i could not be enforcéed.

45.  Second, challenges arise given the applicaifostatutes of limitations for some
crimes (in particular where they cannot be framedrames against humanity). Third, the
existence of immunities and a narrower range of esodf liability in domestic law, in

particular with respect to command and superiopagsibility, may present challenges in
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http://www.mofa.go.jp/files/000044846.pdf. The dapse North Korea Human Rights Act 2006
requires the authorities to ‘actively seek out infation from the public, as well as to conduct
thorough investigations, in order to determine ffte of actual or suspected Japanese abductees
(translation at http://www.hrnk.org/uploads/pdfgda_NKHRA_2005.pdf).

E.g. “Agreement on Reconciliation, Non-aggressamg Exchanges and Cooperation Between South
and North Korea (The Basic Agreement)”, 13 Decemi9éx.

ROK Criminal Act, article 6; Japan Penal Code, atigt2 (following a 2003 amendment); China
Criminal Law, article 8.

Japan Penal Code Articles 2 (insurrection, coteitarg, etc.); 4-2 (crimes governed by a treaty).

For crimes committed prior to entry into force tbe law (promulgated on 21 December 2007),
jurisdiction would be based on international cusigyriaw. Art. 5 of the ROK Criminal Act also lists

a number of universal jurisdiction crimes.

Criminal Law of China, article 9.

Z. Lijiang, The Chinese universal jurisdiction dau how far can it go?, Netherlands International
Law Review, LII, 85-107, 2005.

The GIE was informed that in absentia trials maypboblematic based on Article 32 of the Japanese
Constitution, which guarantees the right of accéggemsons to courts.

Case number 2016IN3 Habeas Corpus (203&! &1 2 3), Seoul Central District Court, 24 October
2016.

’
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bringing cases against higher-level officials. Hinaall three jurisdictions retain the death
penalty, which may constitute an obstacle for aryre collaboration with United Nations-
assisted accountability mechanisfs.

Other accountability mechanisms

46.  In Japan, victims of human rights infringemeantsl other relevant parties may file
requests for relief with the Japan Federation of Basociations, which can issue a
warning, recommendation or request to the infrigginstitution or organization. Such

pronouncements are considered to have a strongeimdeé and the procedure is not limited
by statutes of limitations as criminal proceedingsy be’*

47. In the ROK, the National Human Rights CommissiNHRCK) established a
Center for Human Rights Violations in North Koreadaa North Korean Human Rights
Archive to document and maintain, in a systematg,wecords of human rights violations
in the DPRK for use in future accountability angasations processes and for the purpose
of human rights education. While the NHRCK may reeecomplaints from individuals
who have left the DPRK, it cannot consider thesg¢heuit access to the suspected
perpetrator.

48. The ROK’s new North Korean Human Rights Actblshed inter alia a Centre for

Investigation and Documentation on Human Right&orth Korea, mandated to collect,

research, preserve, publish, or otherwise deal milkerials and information pertaining to
human rights in the DPRK. These materials mustrémesferred to the Ministry of Justice

every three months, including for possible futuggal proceedings. Several civil society
organizations, including in the ROK and Japan, asok with people who have left the

DPRK to collect testimonies and undertake valuabsearch with respect to human rights
violations in the country.

49. In anticipation of their use in possible futuceiminal proceedings or other

accountability processes, the GIE encourages glirozations and institutions that gather
information concerning human rights violations e DPRK to coordinate their efforts and
to ensure that sound methodologies and protocolthéocollection of evidentiary materials

are in place, that protection concerns of victimd avitnesses are fully met, and that their
consent is adequately sought and recorded.

In other states

50. Courts in other states may provide avenuege& accountability for crimes under
international law committed in the DPRX including where the principle of universal
jurisdiction is recognized. However, most statapine at least the presence of a suspected
perpetrator on their territory to activate an inigegtion or prosecution. Another possible
avenue would be through strategic litigation inefgn jurisdiction&® or in regional courts,
for example in relation to human rights abusesidethe DPRK by third parties, including
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United Nations Juridical Yearbook 2007, p. 476ap&-7.

E.g. petition by 12 individuals including agairnkpan and the DPRK to request an investigative
committee to examine the causes of human righttations associated with the Repatriation
Programme for Korean residents in Japan that baegal®59 (“Paradise on Earth”), and make
recommendations for reparations. The matter remaingnder consideration.
http://koreaofall.com/summary2.php?&lang=en.

E.g. cases recorded by the COI of abductions afatcad disappearances of nationals notably of
Lebanon, Malaysia, Romania, Singapore, Thailand BZ¥28/71, para 30).

E.g. under the US Alien Tort Claims Act.
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business enterprises, if these are attributabthetcStaté’ and initiated within the country.
The GIE encourages civil society and public intetaewyers to explore such possibilities,
in particular where they involve violations comradtin the DPRK.

International and internationally-assisted couts

International Criminal Court

51.  Strong calls continue to be made for the Sgc@auncil to refer the situation in the
DPRK to the ICC? arguing that recourse to an existing institutioovides the most
expedient approach to achieve accountability fan#i rights violations committed in the
country.

52.  Even without a Security Council refeffabr the DPRK ratifying the Rome Statute
or accepting the ICC'’s jurisdiction, the ICC mayemise jurisdiction following referral of

a State Parf) or at the initiative of the ProsecufBr,including on the basis of
communications received from civil society. For mxde, the Office of the Prosecutor
evaluated whether two incidents in 2010 in the MgllSea could amount to war crimes
under the jurisdiction of the ICC. The Prosecutonaiuded that the requirements to seek
authorization from the Trial Chamber to initiateiawestigation of the situation in the ROK
had in this case not been satisftéd.

53. Regardless of how the ICC acquires jurisdictidnthe situation in the DPRK,
practical challenges - including resource constsaamd the number of cases that can be
examined — will imply that many serious crimes witit be tried. Additionally, since the
ICC has jurisdiction only with respect to crimesroitted after the entry into force of the
Rome Statut&on 1 July 2002, it cannot address a considerahigbeu of crimes against
humanity described in the COI's report which ocedrrearlier. In this regard, several
interlocutors raised a question as to whether @@ dould exercise jurisdiction over crimes
that had commenced prior to the entry into forcéhef Rome Statute but were continuing
(e.g. with respect to enforced disappearances,idenisg that the detention or abduction
has not been acknowledged, or that the fate ofithign has not been clarified$.

54.  This legal question is contested but not skffiavith respect to the crime against
humanity of enforced disappearance specificallpesoefer to footnote 24 of the Elements
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A/HRC/17/31, Guiding Principles on Business and HumRahts.

E.g. by the Working Group on Enforced or InvolugtBisappearances (WGEID): A/IHRC/27/49,
para. 72.

For recent initiatives calling for Security Courmiembers to voluntarily refrain from using thewet
where crimes against humanity may have been coethiee:
http://www.globalr2p.org/our_work/un_security coilncode_of _conduct

Rome Statute, article 14.

Ibid, article 15.
https://www.icc-cpi.int/iccdocs/otp/SAS-KOR-Art&ls-Public-Report-ENG-05Jun2014. pdf

Rome Statute, article 11.

E.g. WGEID General Comment on Enforced Disappearasca Continuous Crime (A/HRC/16/48,
para 39); Statement on theatione temporis element in the review of reports submitted by state
parties under the International Convention for thetdttion of All Persons from Enforced
Disappearance (A/69/56); CCPR/C/81/D/1033/2001, faga.

W. Schabas, The International Criminal Court: A Comtagy on the Rome Statute, Oxford
University Press, 2016, p. 557.
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of Crime of the Rome Statfdo argue that the jurisdiction of the ICC is lintiteo cases
where the initial arrest, detention or abductiocuwned after the entry into force of the
Rome Statuté’ Others highlight that the language in the ElemefiSrimes was a careful
compromise and that proposed language to expligty that the arrest, detention,
abduction and refusal all had to occur after theyeinto force of the Rome Statute did not
find general agreemefft.The compromise text therefore states that what werur after
the entry into force is the “widespread or systéenattack on any civilian population”, i.e.
the broader context of the crime against humanrity.argument could therefore be made
that the ICC has jurisdiction in cases where pathe conduct occurred prior to entry into
force of the Rome Statute, as long as it forms phan “attack” on the civilian population
that took place, or continued, after its entry ifitcoce® The GIE encourages further
examination of this question, including by the @éfiof the Prosecutd?.

Hybrid or internationally-assisted justice meclanisms

55. The COI dismissed the option of a hybrid cgumtolving international and DPRK
prosecutors and judges) as in its view consent fthen concerned country would be
unlikely, and DPRK judges would lack the impartialand independence necessary to
carry out criminal trials that would likely involvgenior officials as defendaritsThe GIE
has not received information indicating that thisiation has changed, and deems that any
hybrid tribunal involving personnel from the DPRKsfice system would first require
complete reform of the system.

56. The GIE notes that the DPRK and the ROK hawptdl official state policies that
aim for unification and that reflection is ongoiag to the implications of unification on the
two justice system¥ The GIE recommends that a comprehensive accolittagenda be
included in those reflections and that internatiomepertise on best practice be sought
where needed, including on a possible internatigraslsisted domestic court in a
unification scenario.

57.  Hybrid or internationally-assisted courts ininfj domestic justice systems other
than the DPRK’'s could also be considered. Howeteis would require addressing
potential legitimacy concerns, in particular if ipsrisdiction were to include crimes
committed entirely in the DPRK. For example, theation of an international hybrid court
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“This crime falls under the jurisdiction of theo@t only if the [widespread or systematic attack
directed against a civilian population, of whicle tbonduct forms part] occurs after the entry into
force of the Statute.”

W. Schabas, op. cit, p. 342.

G. Witschel and W. Riickert, Article 7(1)(I)-Crime &igst Humanity of Enforced Disappearance of
Persons, in R.S. Lee (ed.), The International Crmni@ourt, Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishefl,, 2. 102.

A. Nissel, Continuing Crimes in the Rome StatuteMigh. J. Int'l L. 653 (2004), p. 670; K. Do,
Chapter 4, in http://lib.kinu.or.kr//wonmun/007/0@07557.pdf. Additionally, the COI noted that no
such jurisdictional limits apply to the crime aggtirhumanity of imprisonment and other severe
deprivations of liberty in violation of fundamentalles of international law, which are often also
committed in connection with international abduetoOn this basis, crimes against humanity related
to international abductions could also potenti&ély under the ICC's jurisdiction (A/HRC/25/CRP.1,
footnote 1673).

Some interlocutors also suggested that the ROKJapdn could consider a joint referral to the ICC
regarding the abductions that occurred on theiitéeies, arguing that the crimes have continued
beyond 2002.

A/HRC/25/CRP.1, para. 1202.

E.g. Judicial Policy Research Institute (httpstifjgzourt.go.kr/fleDownLoad.do?seq=651); Korea
Institute for National Unification (http://lib.kinar.kr//wonmun/007/0001477557 .pdf.).



A/HRC/34/66/Add.1

c)

involving countries whose nationals have been wiatif abductions by the DPRK may
merit further reflection, in particular in the abse of a referral of the situation in the
DPRK to the ICC or the creation of an ad hoc irdéonal tribunal (see below).

Ad hoc international tribunal

58. The COI recommended that the Security Counmeihte an ad hoc international
tribunal should the situation in the DPRK not béned to the ICC? with jurisdiction
extending prior to July 2002 to comprehensivelyradd crimes against humanity in the
DPRK. It also highlighted the required substantéource commitments and institutional
planning?® The former Special Rapporteur also raised theongif an ad hoc international
tribunal® Given the limitations and challenges identifiedad in seeking accountability
in domestic systems or through hybrid tribunalsolsing the DPRK, the GIE concurs that
the creation of an ad hoc international tribunaktrbe examined.

59. A dedicated international tribunal for the DPRikould allow the temporal,
territorial, personal and subject-matter jurisdintito be calibrated to meet the needs and
aspirations of the victims, without the jurisdictad constraints of the ICC or domestic
courts. It could function as a repository of inf@tion and evidence, and serve as a catalyst
for other justice initiatives at domestic leV@llf the tribunal were to undertake real
outreacA’ to communities across the DPRK, it would enableclneeded awareness-
raising and education on human rights and justisds, thereby contributing to the
transformation of DPRK society into one based anrthe of law.

60. However, the establishment of an ad hoc intemnal tribunal would face several
challenges. Firstly, the concerned country may awtsent to its creation, or collaborate
with it. Proceeding in such circumstances is nopracedented but the tribunal’s
effectiveness in collecting evidence and accessimgpects, and ultimately in bringing
cases to trial, may be hamperédThe security of victims and witnesses, as well as
meaningful outreach and domestic impact could bésaffected.

61. Secondly, international tribunals are costlyl dngthy endeavours. The genuine
and sustained commitment of the international comitpufrom the outset would be
critical, including in terms of funding. Thirdlynitiatives will be required to ensure that,
given the historical and regional context, the undl is perceived as legitimate. This
includes ensuring that sources of funding for thieuhal and the selection of judges,
prosecutors and staff do not compromise its legitiym The same concern applies to
identifying an appropriate location for the triblirensuring it is as close as possible to the
sources of evidence, including victims and witnessehile taking into account security
concerns.
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Alternatively by the General Assembly relying ¢ t‘Uniting for Peace” resolution [resolution 377
A(V)] and “the combined sovereign powers of alliindual Member States to try perpetrators of
crimes against humanity on the basis of the prlacig universal jurisdiction”. A/IHRC/25/CRP.1,
para. 1201.

Ibid.

A/70/362, para. 52.

See experiences from the International Criminabdmal for the former Yugoslavia (ICTY).

See experiences from the Extraordinary ChambeteiCourts of Cambodia.

See establishment of the ICTY, or the Security Cbueferrals of Darfur and Libya to the ICC.
Experience with conducting in absentia trials befinternational tribunals is limited and their
effectiveness is debated. E.g. M. Trad, Trials séntia at the Special Tribunal for Lebanon: An
Effective Measure of Expediency or an Inconsistenith Fair Trial Standards, 3 SOAS L.J. 38
2016.
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International human rights mechanisms

62. International human rights mechanisms, inclgdie Human Rights Council and its
Special Procedure mandate holders, the Universabdie@ Review and bodies created
under the international human rights treaties tmitno State parties’ compliance with their
treaty obligations, can contribute to accountapifibr human rights violations in the
DPRK.

63.  Forthcoming concluding observations adoptegyamt to the examination of DPRK
reports to the treaty bodies mentioned above witlude practical advice on steps to
implement the rights contained in each particutaatly. Further, Special Procedures can
intervene directly with the country on allegations human rights violations that come
within their mandates by means of lett&¥sThe Working Group on Arbitrary Detention
has adopted opinions on cases concerning the DPRifid the WGEID has indicated that
there are 110 outstanding cases transmitted tadDPIRK concerning persons allegedly
abducted from a number of countries including i 18505

Sanction regimes

64.  Sanctions regimes have been imposed on the DBR#e Security Council in
response to its nuclear and ballistic missile #¥8tas well as unilaterally by the ROK,
Japan, European Union and the United States of ikenétUSA). Additionally, the USA
has announced specific sanctions targeting indalgland entities it deems responsible for
human rights violations in the DPRR

65. The GIE recalls the COI's recommendation that$ecurity Council adopt targeted
sanctions against those who appear to be mostnsify® for crimes against humanity; and
that the COI did “not support sanctions imposedthry Security Council or introduced
bilaterally that are targeted against the popufatar the economy as a whol&®
Subsequently, the General Assembly encourageddtweriB/ Council to consider the scope
for effective targeted sanctions against those ajpear to be most responsible for acts

that the COI has said may constitute crimes aghimsianity-°®

OHCHR

66. OHCHR has an important role to play with regrdaking steps towards ensuring
accountability for human rights violations in thé®RK, as an independent and impatrtial
office that can collect, preserve, and analyserinéion, including for the international
community™®’ It also supports international human rights mechmasi In addition, it has
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E.g. AIHRC/32/53; A/HRC/26/21; AIHRC/22/67; A/IHRC/18/51.

E.g. AHRC/WGAD/2015/29; AIHRC/WGAD/2015/32.

A/HRC/33/51, page 15; AAHRC/WGEID/110/1, para. 32.

Most recently S/RES/2321 (2016).
https://www.humanrights.gov/dyn/07/treasury-santdinorth-korean-senior-officials-and-entities-
associated-with-human-rights-abuses/;https://wwmdmrights.gov/dyn/2017/01/release-of-the-
report-on-human-rights-abuses-and-censorship-ithri@rea/; see also the US North Korean Human
Rights Act of 2004.

A/HRC/25/CRP.1, para 1225(a).

A/RES/69/188, para 8.

E.g. “Torn apart - the human rights dimensionhef involuntary separation of Korean families”.
http://ohchr.org/Documents/Publications/Report_ TORRART.pdf. The High Commissioner also
briefed the Security Council on the situation of lmnmights in the DPRK (see footnote 11).
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established a field-based structure in Seoul patsttaHuman Rights Council resolution
25/25, to conduct monitoring and documentationha situation of human rights in the
DPRK to ensure accountability; to enhance engageraed capacity-building with the
Governments of all States concerned, civil socétg other stakeholders; and to maintain
visibility of the situation of human rights in tidPRK.

Civil society and public interest group initiaives

67. Civil society and public interest groups regilbyn and internationally play an

important role in advocating for accountability reeges. They can assist victims in
bringing complaints about human rights violatioesnvene expert meetings to inform
discussions about accountability measures, inctudiawing on similar experiences in the
region or internationally; and hold mock trials people’s tribunals to raise public
awareness of the scope of allegatiffisCivil society organizations also have a role in
human rights education and awareness-raising orahuights, and providing psychosocial
assistance. Such efforts help create conditiondwmve to individuals formulating justice

demands.

Conclusions and recommendations: practical sfgs towards a
comprehensive approach on accountability for humamights
violations in the DPRK

68. International norms and standards require that tho® responsible for human
rights violations in the DPRK, in particular for crimes against humanity, be held
accountable. Accountability is a legal requirement.In addition, accountability
processes hold the potential to restore the positioof victims in society as rights-
holders, to transform society into one based on theule of law and respect for the
dignity of all, and thereby contribute to long-term peace and stability. Ensuring
accountability for such crimes “is an internationalas much as a Korean challenge and
requires the international community to play a role’. **

69. The approach to pursuing accountability for human tights violations in the
DPRK must be multi-pronged and comprehensive, andni line with international
norms and standards. Investigation and prosecutionof serious crimes are
indispensable, as are measures to ensure the righit victims and societies to know the
truth about violations, the right of victims to reparations, and guarantees of non-
recurrence of violations. It will require coordinated efforts in multiple fora, including
courts. All accountability measures must be basedosolid documentation.

70. International human rights law and practice in othe states indicate that
reflections on accountability should start at an edy stage, and that they should place
victims at the centre of the design and implementain of accountability measures. It
is imperative for any accountability measure to tak into account the experiences and
views of persons within the DPRK, those who haveftehe DPRK, and other victims
of human rights violations committed in the DPRK. Pecific attention should be paid
to groups identified by the COIl and others as havig been particularly affected,
including women° Consultations are an effective way to allow victim and affected

108 £ g. http://www.ibanet.org/Crimes-Against-HumariityNorth-Korean-Political-Prisons.aspx.
109 A/JHRC/31/70, para 23.
10 E 9. AIHRC/25/63, paras 35-36.
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communities to share their priorities for achieving accountability, and to ensure
ownership, legitimacy and effectiveness of the meahisms that are subsequently
established.

71. The pursuit of accountability is particularly challenging in the DPRK context.

The DPRK denies allegations of human rights violatins and refuses to collaborate
with the international community in addressing them The lack of access to the
country, restrictions on the rights to freedom of novement and expression of its
people, and the security risks for those living inthe DPRK, must be factored into

reflections on accountability measures. The seveyit duration, complexity and

systemic nature of the alleged violations presentigue challenges.

72. The GIE has no information indicating that viable gtions for accountability
exist or have been used in the DPRK. A fundamentaleform of its justice system
would be needed, including changes to legislativena institutional frameworks and
safeguards, and a vetting process of law enforcemntesnd justice officials.

73.  Hybrid models involving the DPRK or its justice personnel cannot be currently
envisaged given the lack of impartiality and indepedence of the DPRK judiciary, and
its alleged implication in the commission of humanmights violations.

74. While other domestic legal systems, in particularn the Republic of Korea,
Japan and China, offer some legal bases for invegttions and prosecutions of crimes
committed in whole or in part in the DPRK, they fa®@ legal, political and practical
challenges.

75. The ICC could initiate investigations and prosecutins of some high-level
perpetrators notably upon a Security Council referal. This avenue must continue to
be pursued. The ICC is an existing institution creted for addressing situations such
as the one in the DPRK, where crimes against humawiare alleged to have occurred
and where national authorities are unable and/or uwilling to respond adequately.

The ICC provides an important avenue to hold accoutable those most responsible for
gross human rights violations that may amount to Rme Statute crimes, particularly

considering its experience with evidence gatherinig challenging environments and its
victim and witness protection schemes.

76. The crimes described in the COI report are of a graity rarely seen, involving
systems of abuse that have been operating for deas These crimes are of
international concern and cannot go unpunished. Caidering the sheer number of
crimes and perpetrators, the prosecution of some gh-level perpetrators at the ICC
must be complemented by other criminal accountabity processes.

77. The GIE believes that the unique context in the DPR requires the
international community to enhance efforts laying he ground for future criminal
trials. Regardless of the challenges, the internathal community should also duly
consider the scope for establishment of an ad hoatérnational tribunal for the
DPRK, including as a deterrent for future crimes ar a signal that victims will be

heard. Preparatory and practical steps are laid oubelow*
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Preparatory steps can be taken prior to consigeniechanisms such as the International Independent
Investigation Commission to assist the Lebaneseoditids in their investigations of the killing of
Rafig Hariri (S/RES/1595/2005) and the Internatioriaipartial and Independent Mechanism to
Assist in the Investigation and Prosecution of BessResponsible for the Most Serious Crimes under
International Law Committed in the Syrian Arab Repuldince March 2011 (A/RES/71/248;
Al71/755).
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78. Within a comprehensive strategy to account for thepast, truth-seeking
processes serve an important role. While the condiins are not yet in place to
consider designing a truth-seeking mechanism in th®PRK itself, including with

respect to political will and the possibility for uctims to participate in a secure
environment,**? reflection and broad consultation on such future pocesses must
commence.

79. The GIE recalls the COI's recommendations regardingsanctions (see para 65)
and equally cautions against any unilateral measurenot in accordance with
international law or that impedes on the full realsation of human rights in the
DPRK.'*®

80. The GIE identified the following practical steps ttat can be taken immediately
to contribute to a comprehensive approach towards @ountability in the DPRK, in
line with international standards:

(@) Adopting a human rights-based and comprehensive appach to
accountability, placing the rights and needs of viims at the centre of the design and
implementation of accountability processes.

(b) Raising awareness of victims and affected communéts about their
rights, notably the right to effective remedy for human rights violations, including
through media, communications and education campaits, enabling them to
formulate demands for justice in line with international norms and standards.

(c)  Undertaking coordinated and comprehensive consultans with victims
and other relevant stakeholders, starting with thos living outside the DPRK, to seek
their views on accountability for human rights vioktions in the DPRK, while taking
measures to ensure the security of participants andminimize the risk of re-
traumatization.

(d) Placing the issue of accountability for human righ$ violations in the
DPRK into broader regional debates on accountabilit and strengthening of the rule
of law, including by providing regional platforms for discussion and development of
expertise in addressing past violations, fosteringegional awareness and cooperation,

as well as opportunities for people-to-people diatpue*

(e) Ensuring continued information and evidence gatheng, using sound
methodologies and protocols that respect internatital norms and standards,
including with regard to victim and witness protecfon, consent and confidentiality.

)] Preserving and storing information and evidence gdtered, in a central
and independent repository, in order to channel indrmation to appropriate
accountability mechanisms.

() Undertaking an assessment of available informatioand evidence from a
criminal procedure perspective, identifying gaps ad developing possible investigation
and prosecution strategies and blueprints for suithle international court models.

(h)  Amending relevant domestic legal frameworks, incluthg by
incorporating crimes under international law into domestic legislation and ensuring
that criminal procedural and extradition laws are in line with international norms and
standards; considering the possibility of universaljurisdiction for such crimes;

112 OHCHR Rule of Law Tool for Post-Conflict States ontfr@Gommissions.
113 See also AICONF.157/23, para 31; AIHRC/19/33, pata. 4
114 A/HRC/25/CPR.1, para. 1223.
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building the capacity of legal professionals in theinvestigation, prosecution and
adjudication of crimes under international law; and considering abolishing the death
penalty.

0] Creating a fund to support future accountability mechanisms, including
enabling victims to participate in accountability processes by addressing their safety
and wellbeing concerns.

81. The GIE makes the following specific recommendatics

To the DPRK

82. Continue to engage with international human rights treaty bodies and
cooperate with United Nations human rights mechaniss, including the mandate of
the Special Rapporteur, notably by granting them acess to the country.

83. Implement the recommendations made by UN human rigtss mechanisms
notably the COIl and the Special Rapporteur, includng taking immediate and
effective steps to end gross human rights violatienand ensuring that allegations of
human rights violations are addressed in line withnternational norms and standards.

84. Reform its criminal justice legislation and rule d law institutions, including its
judiciary and law enforcement and corrections systeas, in line with international
human rights norms and standards and in furtheranceof its commitments during the
second cycle of the Universal Periodic Review togfit impunity for human rights
violations.

85. Seek technical assistance from the United Nationsnd other international
partners where needed to ensure that human rightsra protected, including pursuant
to the strategic framework for cooperation betweerthe UN and the government of the
DPRK (2017-2021).

86. Create an enabling environment for national dialoge to promote human rights
awareness among the DPRK population, including byresuring the rights to liberty of
movement, peaceful assembly, freedom of associatiend expression, including
through access to information.

To all stakeholders

87. Ensure implementation of previous recommendations ro accountability for
human rights violations in the DPRK made by the COland international human
rights mechanisms, including Special Procedure marade holders; notably that
accountability for crimes against humanity must bepart of any discussion about the
future of the Korean peninsula.

88. Specifically, adopt a human rights-based and comphensive approach to
accountability and firmly integrate human rights and accountability into any political
process for the Korean peninsula, acknowledging thgeace and justice are mutually
reinforcing imperatives.

To Member States

89. Bearing in mind the ‘responsibility to protect’, take further steps towards
achieving accountability for those responsible forhuman rights violations in the
DPRK, including through referral by the Security Council of the situation to the
International Criminal Court, and consideration of the establishment of an ad hoc
international tribunal.



A/HRC/34/66/Add.1

90. Enact legislation with extraterritorial effect for gross violations of human rights
and, for those states which recognize the principlef universal jurisdiction, consider
how they may contribute to securing accountabilityfor human rights violations in the
DPRK.

91. Support awareness-raising, documentation and othenitiatives undertaken by
civil society organizations and others that contrilnte to accountability for human
rights violations in the DPRK.

92. Ensure the methodology used to document and colleahformation and

evidence on human rights violations in the DPRK mds international norms and

standards including with regard to criminal procedure and issues of consent,
confidentiality and victim and witness protection.

To the United Nations

93. Address the serious human rights situation in the BRK in a coordinated and
unified manner, in line with the Secretary-Generals Human Rights Up Front
strategy, including by promoting the important role of accountability in achieving
peace and security.

To the Human Rights Council and the General Assebty

94. Sustain their engagement and monitoring of developents in DPRK with a
view to keeping the issue of accountability for huimn rights violations in the DPRK on
the agenda, and take further actions towards accouability at the international level.

To the Human Rights Council

95. Strengthen OHCHR through additional resources, inalding its field-based
structure in Seoul, to increase its contribution tavards accountability for human
rights violations in the DPRK, including by concurrently

(@) Undertaking and supporting sensitisation of victins and groups
representing victims on international norms and stadards pertaining to
accountability for human rights violations.

(b)  Organizing, in collaboration with relevant stakehobers, coordinated
consultations of victims and affected communitiesin the first instance in China,
Japan and the Republic of Korea, and other countrie outside the DPRK in which
they reside, to seek their views on avenues for acmtability.

(c)  Strengthening current monitoring and documentation efforts, in line
with international norms and standards including on consent, and its capacity to (i)
receive, preserve and consolidate information andv@ence pertaining to the human
rights situation in the DPRK, through a central andindependent repository, for use in
any future accountability mechanism; and (ii) chan®l relevant information to UN
human rights mechanisms.

(d)  Supporting an assessment by international criminajustice experts of
available information and evidence including on thecrime-base, command structures
and linkages, to identify gaps and develop possiblavestigation and prosecution
strategies as well as blueprints of suitable intemational or internationally-assisted
court models.
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To the Special Rapporteur -DPRK

96. Integrate the findings of this report into his effats regarding human rights
protection in the DPRK.

97. Cooperate with other mandate holders to ensure thaaccountability processes
duly reflect the needs of groups at risk of marginksation, including persons in
detention, victims of enforced disappearances andheir families, and victims of
gender-based violence.

To civil society organizations

98. Continue raising awareness, specifically through mional initiatives and
professional networks, reporting on human rights vblations committed in the DPRK,
and supporting victims in formulating justice demards before relevant mechanisms.

99. Consider innovative initiatives by regional networls, such as mock trials and
tribunals led by civil society on specific issuesrgroups of victims, including women
or disappeared persons, to enable discussions orpoeted violations in the DPRK and
means of seeking accountability.




