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Views of the Australian Government on Draft General Comment No. 35 on Article 9 of the International Covenant on Civil and Political Rights – Right to Liberty and Security of Person and Freedom from Arbitrary Arrest and Detention

1. The Australian Government presents its compliments to the United Nations Human Rights Committee (the Committee), and has the honour to refer to the Committee’s note on its website, calling for comments from all interested stakeholders on the Committee’s draft General Comment No. 35 on article 9 of the International Covenant on Civil and Political Rights (the Covenant).

2. [bookmark: OLE_LINK7][bookmark: OLE_LINK8]The Australian Government commends the Committee for its initiative in drafting the General Comment and thanks the Committee for the opportunity to provide comments.

3. Australia is a longstanding party to the Covenant and is firmly committed to upholding its obligations. The Australian Government recognises the significant role of the right to liberty and security of person in protecting the fundamental rights of the person, and welcomes the Committee’s assertion at paragraph 2 that article 9 of the Covenant is profoundly important for both individuals and society as a whole.

4. Australia is concerned however that certain statements in the draft General Comment reflect an expanded interpretation of the obligations in article 9 beyond that which is reflected by its text. Certain obligations are also framed in absolute terms, which may not reflect the individual nature of the rights, as well as variations in the legal systems of States Parties. In order to assist the Committee, the Australian Government makes the following preliminary observations to clarify its understanding of article 9.

5. These preliminary observations are not exhaustive. Australia would be grateful for the opportunity to provide further comments on the draft General Comment, along with other stakeholders, as it is developed by the Committee.
The nature and scope of legal obligations under the Covenant
6. The Australian Government welcomes the Committee’s efforts to provide guidance to States on best practice implementation of this important right. However, Australia considers that a clear distinction should be made between such guidance and the scope of the legally binding obligations arising under the Covenant. Australia regards the views of the Committee on the interpretation of the rights under the Covenant as authoritative, however, it does not consider that they are determinative of the nature and scope of those obligations.

7. The Committee has interpreted article 9 expansively in some parts of the draft General Comment. This interpretation may extend its meaning beyond that envisaged by States Parties to the Covenant. Australia’s view is that the obligations in the Covenant should be interpreted according to accepted principles of treaty interpretation, in particular those in the Vienna Convention on the Law of Treaties. Other relevant bodies of international law such as international humanitarian law (IHL) should also be taken into account in interpreting the scope and application of article 9. Australia’s observations on the draft General Comment below reflect this approach.

8. Australia is a party to the First Optional Protocol to the Covenant and recognises the competence of the Committee to receive and consider individual communications. Australia engages in good faith with the communications procedure. However, Australia considers that the Committee is seeking to extrapolate general principles from individual cases, and then apply them as obligations relevant to all circumstances. Australia notes that whether or not the examples amount to violations will depend on the facts and circumstances in each individual case.

9. Australia also notes that Concluding Observations do not, in and of themselves, provide authoritative guidance from which guiding principles on the interpretation of the Covenant can be drawn.
Non-derogability
10. Australia refers to the Committee’s statement in paragraph 65 that there are elements of article 9 itself that cannot be made subject to derogation. As noted in the draft General Comment, article 9 is not included in the list of non-derogable rights in article 4(2) of the Covenant. Australia considers that, in seeking to add article 9 to the list of non-derogable rights in the Covenant, the draft General Comment would be contrary to the fundamental principle of international law that States must consent to obligations in order to be bound by them. Accordingly, Australia does not accept that article 9 can be added to the list of non-derogable rights set out in article 4(2) of the Covenant.
Interpretation of terms in article 9
Arrest
11. In relation to references to ‘arrest’ in the draft General Comment,[footnoteRef:1] Australia notes that, in accordance with the accepted principles of treaty interpretation, the terms of a treaty are given their ordinary meaning in their context and in light of the treaty’s object and purpose. The term ‘arrest’, based on its ordinary meaning, should be understood as referring to the act of seizing a person, in connection with the commission or alleged commission of a criminal offence, and taking that person into custody. Therefore, in Australia’s view, the ordinary meaning of the term ‘arrest’ does not extend to any act of depriving someone of their liberty. Rather, the entirety of article 9(2) is restricted to deprivation of liberty in a criminal context. [1:  References to ‘arrest’ in the draft General Comment can be found at paragraphs 5, 9, 11-13, 16-17, 22-33, 37, 39, 40, 42, 49-52, 61-62, 65 and 67.] 


12. The travaux préparatoires to article 9(2) confirm this interpretation, suggesting that the drafters of article 9(2) intended to protect the rights of persons arrested in relation to the commission, or alleged commission, of a criminal offence. For example, in the 13th Session of the Third Committee in 1958, the delegate from Israel explained that the ‘reasons’ for arrest, for the purposes of article 9(2), should be understood as a precursor to criminal ‘charges’, which States would also be required to furnish and which were ‘of a more exacting and serious nature’.[footnoteRef:2] In Australia’s view, interpreting article 9(2) as extending to all deprivations of liberty would expand its meaning beyond that envisaged by States Parties to the Covenant. [2:  UN General Assembly, Report of the Third Committee: Draft International Covenants on Human Rights, UN Doc. A/4045, paragraph 51.  UN General Assembly, Thirteenth Session: Agenda Item 32: Draft International Covenants on Human Rights, UN Doc. A/C.3/SR.866, paragraph 21 (E).  Marc J Bossuyt, Guide to the Travaux Préparatoires of the International Covenant on Civil and Political Rights, 1987, page 204.] 


13. In addition, the draft General Comment does not distinguish between arrest and/or detention in a criminal context, and detention in a non-criminal context. As a result, the General Comment appears to apply, perhaps inadvertently, obligations that may arise under article 9 in a criminal context to detention or arrest scenarios in a non-criminal context.

14. Paragraph 13 of the draft General Comment appears to provide definitions of the terms ‘arrest’ and ‘detention’ that are not entirely consistent with the views in paragraph 4; not all deprivations of liberty will commence with arrest. Finally, the draft General Comment also appears to use ‘deprivation of liberty’, ‘detention’ and ‘arrest’ interchangeably, whereas, they are used in the Covenant in relation to specific aspects of the right to liberty and have different meanings in those contexts. This creates a level of ambiguity in the General Comment that may make implementation of the guidance problematic.
Lawfulness
15. Australia is concerned that the Committee’s interpretation of the term ‘lawfulness’ in paragraphs 44 and 51 is not consistent with other references to ‘lawfulness’ in the Covenant. The obligation on States Parties under article 9(4) is, in accordance with the words of that article, to provide for review of the lawfulness of detention. In Australia’s view, there can be no doubt that the term ‘lawfulness’ refers to lawfulness according to the domestic legal system of the State concerned. There is nothing apparent in the terms of the Covenant that suggests that ‘lawful’ was intended to mean ‘lawful at international law’ or ‘not arbitrary’. Where the term ‘lawful’ is used in other provisions of the Covenant, it clearly refers to domestic law:  see for example, article 9, paragraph 1; article 17, paragraph 2; article 18, paragraph 3 and article 22, paragraph 2. Furthermore, there is nothing in the Committee’s General Comments, or the travaux préparatoires of the Covenant, to support the view expressed in the General Comment that ‘lawfulness’ in article 9(4) extends beyond domestic law.
Legal assistance
16. Australia also refers to the Committee’s view that an individual brought before a judge or judicial officer is entitled to legal assistance by counsel of choice at paragraphs 23, 34, 35, 46 and 59. Australia considers that provision of legal assistance is beyond the scope of article 9. Where it is provided for in the Covenant, it is only required in the determination of a criminal charge, and only where the interests of justice require it (article 14(3)(d)). To require legal assistance to be provided in any instance where an individual is brought before a judge or judicial officer would not be consistent with the limited scope of this right, as reflected in the text of article 14.

17. Australia also suggests that the references to ‘physical’ appearance and presence before a judge or judicial officer in paragraph 34 be removed. This is because physical appearance may not always be possible, particularly when dealing with rural or remote locales. It is important to recognise that individuals may be brought before judicial officers by other means (for example, video link) in order to ensure they are brought promptly before a judge or judicial officer.
Defining concepts and delineating obligations
Deprivation of liberty
18. Australia appreciates that the Committee has considered the definition of ‘deprivation of liberty’ in the draft General Comment and suggests that the Committee could usefully clarify this concept by referring to the definition of ‘deprivation of liberty’ contained in article 4(2) of the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment.[footnoteRef:3] Article 4(2) provides: ‘deprivation of liberty means any form of detention or imprisonment or the placement of a person in a public or private custodial setting which that person is not permitted to leave at will by order of any judicial, administrative or other authority’. Australia considers this a useful and practical definition of this concept. [3:  Adopted on 18 December 2002 at the 57th sess of the General Assembly – entered into force on 22 June 2006.] 

Duty to protect against deprivations by third parties
19. Referring to the Committee’s statement at paragraph 8 that ‘States parties have the duty to protect the right to liberty of person against deprivations by third parties’, Australia considers that it might be appropriate to refer to the duty relating to third parties in the following terms: ‘States parties have the duty to take appropriate measures to protect the right to liberty of person against deprivations by third parties’. This would assist in delineating the scope of the obligation to protect against deprivations of the right to liberty of person by third parties. In Australia’s view, this is consistent with the Committee’s statement in its General Comment No. 31 at paragraph 8 that ‘the positive obligations on States Parties to ensure Covenant rights will only be fully discharged if individuals are protected by the State … against acts committed by private persons or entities that would impair the enjoyment of Covenant rights in so far as they are amenable to application between private persons or entities’.

20. Australia considers that paragraph 9 does not reflect the established test at international law for State responsibility for private actors which is contained in the International Law Commission’s (ILC) 2001 Articles on Responsibility of States for Internationally Wrongful Acts, in particular, articles 4, 5, 8 and 9.

21. While the ILC Articles are not legally binding, they are largely reflective of customary international law. In Australia’s view, statements in the General Comment about responsibility for acts of third parties should be consistent with these principles.

22. For the purposes of consistency with other articles in the Covenant, Australia suggests that the last sentence of paragraph 9, referring to ‘adequate’ remedies for victims, should refer instead to ‘effective’ remedies to ensure consistency with article 2(3) of the Covenant.

23. Australia notes too that an effective remedy, provided for in article 2(3) of the Covenant, can take a variety of forms. The reference in paragraph 52 to compensation or other reparation does not take account of the fact that these are not required in all cases, as they will not always constitute effective remedies. There may be a range of effective remedies available that do not involve compensation.
Consistency with other bodies of international law and Committee jurisprudence
Consistency with IHL
24. Australia notes with agreement the Committee’s assertion in paragraph 15 that detention in the context of international armed conflict will be subject to the rules of IHL. However, there is currently no recognition in the draft General Comment that ‘security detention’ is also permitted in non-international armed conflict. On the contrary, the language of this paragraph (‘[o]utside that context, such detention would normally amount to arbitrary detention…’) appears to preclude this.

25. In relation to the statement at paragraph 15 that IHL informs the interpretation of article 9(1), Australia is of the view that the protection of international human rights does not cease in situations of armed conflict. The precise relationship between the application of international human rights law and IHL remains unsettled as a matter of international law. Human rights obligations may continue to apply in situations of armed conflict, although they may be displaced to the extent necessitated by IHL. This will depend on the particular circumstances of the situation in question and obligations involved.

26. Australia is similarly of the view that the proposed application of article 9(4) to military, security and administrative detention (as articulated in paragraphs 39 and 40), which could occur in an armed conflict, would also fall within the category of ‘unsettled’ in relation to the application of IHL and international human rights law. Whether or not article 9(4) would apply depends on the particular circumstances involved. Australia’s comments below specifically relating to military discipline are also relevant in this context.

27. Australia considers that the General Comment is not the appropriate vehicle to resolve the relationship between these two bodies of law, and therefore suggests that this interpretative statement at paragraph 15 be removed. For the same reasons, Australia is also of the view that paragraphs 63-65 relating to the description of the relationship between the two bodies of law should be removed.

28. Paragraph 15 also appears to try and inform the content of IHL, by defining the kind of threat and evidence that would be needed to justify detention on security grounds, and the procedural guarantees that should be afforded to someone in security detention. Insofar as these comments relate to detention occurring in the context of armed conflict. Australia respectfully suggests that this is outside the scope of the Committee’s mandate and has the potential to cause confusion relating to the application of established rules of IHL.
Military Discipline
29. Australia is concerned by the suggestion at paragraph 45 that the review of disciplinary detention of a solider on active duty would need to be conducted by a military court, not a superior military officer, in order to meet the requirements of article 9(4). Australia is of the view that its military discipline system affords appropriate avenues of recourse for disaffected members, and that the reliance on courts, military or otherwise, is not always necessary to ensure human rights protections are appropriately afforded.
Consistency with the views of other Committees – domestic violence and protection of the child
30. The draft General Comment seeks to extend the application of article 9(1) to a series of situations which the Committee has not previously commented on and which are the subject of specific obligations in other Conventions or views of other Committees. This includes domestic violence (paragraph 7), which is covered by the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW),[footnoteRef:4] and violence and abuse against children (paragraph 7), protected by article 19 of the Convention on the Rights of the Child (CRC)[footnoteRef:5]. Australia notes that these views, and the General Comments and Recommendations relating to domestic violence from the CEDAW and CRC Committees, are not referred to in the General Comment. In Australia’s view, it would be of most assistance to States Parties for Committees to ensure consistency when considering issues that overlap between these treaties. [4:  AT v Hungary, Communication 2/2003, 26 January 2005; CEDAW Committee General Recommendation 19, Violence against women, 11thsession, 1992.]  [5:  See the Committee on the Rights of the Child, General Comment 13, The right of the child to freedom from all forms of violence, 18 April 2011.] 


31. Australia also invites the Committee to ensure that the language used in the draft General Comment accords with the language used by other Committees. For example, paragraph 28 refers to the treatment of ‘certain persons with mental disabilities’ and provides that in their cases, notice and reasons should be provided to family members, guardians or legal representatives. The Committee on the Rights of Persons with Disabilities recently finalised its views on article 12 of the Convention on the Rights of Persons with Disabilities (CRPD) in relation to legal capacity.[footnoteRef:6] Australia suggests that the Committee ensures that language used in relation to persons with disabilities, including that in paragraph 19, reflects that used by the CPRD Committee. [6:  Committee on the Rights of Persons with Disabilities, General Comment No 1: Equal recognition before the law, 11 April 2014.] 


32. Australia recommends that the Committee consult with these Committees prior to finalising the draft General Comment to ensure consistency across the treaty bodies’ views in these areas.

33. In addition to the Committee’s reference to article 37(b) in footnote 67 of the draft General Comment, Australia suggests that a reference to article 3(1) of the CRC could be included.
Circumstances surrounding detention
Administrative detention
34. Referring to the Committee’s discussion at paragraph 18 of detention in the course of proceedings for the control of immigration, Australia welcomes the Committee’s restatement of the principle that the detention must be justified as reasonable, necessary and proportionate to the end that is sought in light of the circumstances.[footnoteRef:7] [7:  A v Australia (560/1993) 17 April 1997, paragraph 9.2.] 


35. [bookmark: OLE_LINK3]Australia further acknowledges that there are some circumstances in which the lawful and permissible detention of a person may become arbitrary if there are no longer any grounds to justify it. However, asylum seekers may be administratively detained while their entry is documented, their identity is determined, as noted in paragraph 18, health and security clearances are conducted, and their claims for protection are recorded and assessed. Further, it may be necessary in the circumstances to undertake this assessment for more than a ‘brief initial’ period. Australia considers that the reference to ‘brief initial period’ at paragraph 18 is too prescriptive and does not allow sufficient time to undertake these assessments. As noted by the Committee at paragraph 18, there may be ‘particular reasons specific to the individual, such as an individualized likelihood of absconding, danger of crimes against others, or risk of acts against national security’. Australia agrees that these reasons may also be grounds to justify immigration detention.
Article 7 of the Covenant
36. In Australia’s view, prolonged arbitrary detention would not per se constitute inhuman treatment contrary to article 7 of the Covenant, contrary to the statement in paragraph 57 of the draft General Comment. An additional element of reprehensibleness related to the conditions of detention would need to be present in order for detention to amount to a violation of article 7 (i.e. prolonged solitary confinement).

37. The implied non-refoulement obligations under the Covenant do not extend to arbitrary detention; they relate only to a real risk (as a necessary and foreseeable consequence of removal) of irreparable harm.[footnoteRef:8] While prolonged arbitrary detention would constitute a violation of the Covenant in Australia’s view, it would not in itself constitute irreparable harm. [8:  Human Rights Committee, General Comment No. 31: The Nature of the General Legal Obligation Imposed on States Parties to the Covenant, 29 March 2004, paragraph 12.] 

***
38. The Australian Government again thanks the Committee for the opportunity to provide comments on the draft General Comment. Australia would welcome the opportunity to further consider and comment on the draft General Comment as it is developed. The Australian Government reiterates its firm support for the work of the Committee, and avails itself of this opportunity to renew to the Committee the assurances of its highest consideration.
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