[image: image1.png]QHuman Rights Advocates




P.O. Box 5675, Berkeley, CA 94705 USA
Response to Draft General Comment No. 35 on Article 9 of the
International Covenant on Civil and Political Rights -

Right to Liberty and Security of Person and Freedom from Arbitrary

Arrest and Detention

Contact Information:

Professor Connie de la Vega

University of San Francisco

School of Law

delavega@usfca.edu
Gregory Caso

Frank C. Newman Intern

Response to Draft General Comment No. 35 on Article 9

Right to Liberty and Security of Person and Freedom from Arbitrary

Arrest and Detention


The operation and flourishing of the private prison industry is an alarming trend because it violates notions of personal liberty and security espoused in Article 9 of the ICCPR.  Pursuant to the draft of General Comment No. 35, States are explicitly responsible for the acts of third parties and private actors.  Despite the much needed advancements, there is still no language referring to private prisons’ effect on Article 9 of the ICCPR as perpetuating an arbitrary detention.  Thus, this response to General Comment No. 35 will outline where to insert potential language under paragraphs 8 and 9 to ensure States tackle the private prisons’ violations of human rights.  There are grounds for arguing that there are some government functions that should not privatized, in particular in the case of detention where the government has taken away the liberty of the individual.  However, this response will focus on what governments are required to do to avoid having detention becoming arbitrary when a person’s liberty is turned over to a private entity.


Beginning with the international human rights standards, Article 9 stipulates States must ensure, “everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or detention.”  The crux of article 9 focuses on the meaning of arbitrary.  
General Comment No. 35 provides a coherent and cogent interpretation of arbitrary.  Under paragraph 12 of the General Comment No. 35, an arbitrary arrest or detention does not mean “against the law.”  Rather, the General Comment advocates for a broader interpretation.  Such a reading of arbitrary incorporates elements of “inappropriateness, injustice, lack of predictability, and due process of law.”  Additionally, these factors are compared to notions of “reasonableness, necessity and proportionality.”  Paragraph 12 utilizes these elements to craft a definition of arbitrary that conceptualizes the purpose of detention as a justified deprivation of liberty.  As a result, an arbitrary detention is based an improper limiting of personal liberty because it is motivated by unjustified elements.  


It is inappropriate for States to outsource detention powers to private prisons because the deprivation of liberty mutates from a public interest of rehabilitation to a financial incentive to incarcerate more people and for longer periods of time.  Private prisons have a straight forward business model: the more people in prison and the more people who stay in prison longer means more financial gain for shareholders. 
  It is no coincidence many private prison corporations spend thousands of dollars to lobby for tougher sentencing laws and limit opportunities for parole.
  The combined effect results in enforcing laws that restrict a person’s liberty for the purpose of boosting a company’s profit.
  Such an interest would constitute an arbitrary detention because inmates in a private prison serve shareholder interests and not a public interest.  


To further maximize profits, private prisons seek to cut operating costs by reducing qualified staff, cutting maintenance conditions and eliminating programs for detainees.  The culmination of these cuts can be so severe that private prisons incubate severe inmate violence, egregious living conditions and an overall neglect of international human rights obligations.
 It is for these reasons in the United States (U.S.), the State of Illinois banned the operation of private prisons within its jurisdiction.
  According to their legislature, the rationale was finding, “issues of liability, accountability and cost warrant a prohibition of the ownership, operation or management of correctional facilities by for-profit private contractors.”
  Additionally the State of New York has also prohibited private prisons because, “the duty of maintaining the custody and supervision of persons detained or confined in a correctional facility … shall be performed solely by police officers.”
  On a domestic level, state governments have found serious flaws with the private prison complex.  More importantly, countries like Israel have rebuffed the new trend for these companies to expand abroad.  In fact, the Supreme Court of Israel banned any operation of any privately held prison in its territory.
  


The growth of private prisons in international settings has dire consequences for human rights, especially protecting against the arbitrary detention of individuals.  To tackle the lack of State adherence to the ICCPR, General Comment No. 35 must incorporate language addressing private prisons in paragraph 8 or 9.


Paragraph 8 outlines States “have the duty to protect the right to liberty of person against deprivations by third parties.”  Enumerated third parties included “armed or terrorist groups,” “lawful organizations such as employers, schools, and hospitals” and “activities of another State within their territory.”  Under this paragraph, private prisons could be most appropriately inserted under “lawful organizations.”  There is nothing illegal about forming a corporation.  Yet, there are issues when a corporation with a government contract is perpetuating grave human rights abuses while collecting profits for streamlining operating costs and increasing revenue.


Aside from “lawful organizations” described in paragraph 8, paragraph 9 raises the issue of private actors and a State’s responsibility to Article 9 of the ICCPR.  Paragraph 9 asserts the State is responsible for private parties when “private individuals or entities are authorized by a State party to exercise powers of arrest or detention.”  If such authorization is given, it is further held that States must “rigorously limit those powers and must provide strict and effective control to ensure those powers are not misused.”  There is no dispute that a private prison is a private entity authorized to carry out powers of detention.  Yet, such language needs to be explicit.  In describing private actors, prison prisons must be cited along with private entities to ensure States hold private prisons accountable for their actions.  The lack of accountability only further incentivizes continued deprivation of human rights.  Thus, if States are put on explicit notice they are liable for the acts of private prisons, more effective oversight will follow.  And, hopefully, such monitoring will resolve many of the most flagrant abuses.   
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