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Japanese Workers’ Committee for Human Rights (JWCHR)

     　　　　　　                Japan Association for Social Justice and Human Rights （KYUENKAI）
 

　　
Japan Association for Social Justice and Human Rights makes some requests and two comments of support to the draft general comment No. 35. 

1. We make a request about Paragraph 6 of the draft comment.


In Japan, the phrase "going voluntarily to a police station" is often used in causative and passive forms, such as "the suspect was made to go voluntarily to a police station." For example, Toshikazu Sugaya of the Ashikaga case (Murder case of a little girl), who was found not guilty by the retrial in 2010, had been burst in upon by six policemen at home at 7:00 a.m. one day. They told him, "You killed the child, didn't you?" and when he said no, he was physically assaulted--elbowed in the breast, and was made to "go voluntarily" to the police station. After that, without any attendance by defense counsel, the "voluntary" investigation was continued till 10:00 p.m., and eventually he "confessed his crime." 


In actual fact, for not a few Japanese people, it is difficult to clearly refuse it when the police asked them to "go voluntarily" to a police station, etc. Moreover, in the business practice of Japanese police, in order to gain detaining hours as long as possible, even when there is an arrest warrant out, they often resort to detaining the body of the suspect, etc. "voluntarily," and investigating to force "confessions" out of the person. Therefore, in Japan, it is not thought that the "voluntary" nature and the suspect's consent nullify the matter. There is a legal discussion as to the difference between "going voluntarily" and "arrest." We are supposed to judge comprehensively and objectively which is the case after taking the following criteria into account, etc.: (1) the time and place the police asked, (2) the method and mode, (3) the necessity, (4) the suspect's age, sex, etc., (5) the time, place and method of the investigation afterward, (6) how the suspect coped with the investigation, (7) the investigator's subjective intention, and (8) availability of the arrest warrant, etc. Furthermore, once the suspect has entered the police station, there is little possibility that he or she is "free to leave at any time" as a matter of fact.


Anyway, please note that the situation in Japan is that it cannot be said that it is not “deprivation of personal liberty” just because there is "consent," and revise the Paragraph 6 of the General Comment 35 accordingly.

2. We strongly support Paragraph 36 referring, in particular, to "In the view of the Committee, detention on remand should not involve a return to police custody, but rather to a separate facility under different authority, where risks to the rights of the detainee can be more easily mitigated."


In Japan, it is possible under a "substitute prison" system to detain a suspected person in the detention facilities of the police for 23 days for conveniences of criminal investigation, and the interrogation over a long period of time for the purpose of obtaining confession is becoming commonplace. Just recently, four innocent citizens were arrested mistakenly in an intimidation case in which someone operated personal computers by remote control. Two of them were driven into false confessions by threatening examination over a long period of time in the substitute prison, and one was even made to “confess” the motive of the crime. In the Fukawa case (false charge case in which Shoji Sakurai and Takao Sugiyama were made the criminals of a murder-robbery case) which Kyuenkai supported and obtained acquittal on retrial, the suspects were made to “confess” after forced to do so in the substitute prison at the police. They were handed to the prison and when they pleaded not guilty during the investigation by the prosecution, they were taken back again to the substitute prison, and there their "confession records" were drawn up. 

In order to prevent such a false charge, it is very important to make detention on remand after the meeting with the judge in separate facility under different authority, not in police custody. At least, the suspected person who denies suspicion should receive such treatment by all means. 

3. We express a request on Paragraph 38.

You wrote about detention: "Detention pending trial must be based on an individualized determination that it is reasonable and necessary in all the circumstances, for such purposes as to prevent flight, interference with evidence or the recurrence of crime. The relevant factors should be specified in law, and should not include vague and expansive standards such as 'public security'.” In Japan, it is true that there are no "vague and expansive standards such as 'public security'," and "such purposes as to prevent flight, interference with evidence or the recurrence of crime" are cited as reasons for detention, but in fact, even when flight and destruction of evidence are hardly imagined, such purposes are mentioned as a reason of detention, and the detention of the suspect is approved. For example, in the case where the suspect was arrested for unauthorized entry into residence when he was distributing political fliers at a neighboring apartment (Katsushika flier distribution suppression case), even when the act of "crime" was clear on proof, and the distributer was identified as a temple priest, i.e. even when there was no fear of destruction of evidence or flight, his detention was approved. That is, in Japan, the problem is that the requirements for detention are easily sanctioned. Therefore, in order to allow for such a point, for example, we suggest as follows: to make detention, "abstract fear of flight or destruction of evidence is insufficient, and the existence of concrete fear of them is required," etc. 

4. We likewise strongly support Paragraph 50.


The Criminal Compensation Law of Japan covers only those who were prosecuted but later ruled not guilty, so those who were arrested mistakenly and acquitted afterwards cannot claim for compensation. Although there are "Regulations for Compensation of Suspects" as a relief measures, this is an instruction by the Ministry of Justice, not a statute, and whether the applicant is compensated or not is within the public prosecutor's discretion. It is not a system in which fair judgment can be expected. You correctly referred to "the legal framework within which compensation can be afforded to victims, as a matter of enforceable right and not as a matter of grace or discretion." It is also important to prevent mistaken arrests. 

5. We propose including the following contents as regards Paragraph 62.



The State Party has to guarantee the following rights to all the law enforcement officers, "in order to respect and ensure the right specified Article 9 of the Covenant”: 1) the freedom of speech and freedom of opinion manifestation in the workplace including those to a boss, a superior, or a commander; 2) the right not to follow commands which clearly violate international human right laws or humanitarian laws; and 3) the right not to get retaliation in personnel or other matters, or not to be applied to court martials if they exercise the rights above.

<Reasons of this proposal> 


There must be law enforcement officers who oppose to, or have a critical opinion about illegal or arbitrary detention in the detention facilities where such measures are performed. However, since law enforcement officers cannot express their opinions for fear of the environment of top-down communication, or the personnel retaliation, cases of serious human rights abuse frequently take place which disregard the legal system. We have found the following results of replies to the questionnaire which was carried out among all the 1444 public prosecutors in Japan in 2011. "Have you seen or heard of a case in which the examination may produce a problem from the viewpoint of voluntariness of confessions? (27.7%)", and "Do you feel the person who has done a whistle-blowing or has directly petitioned the bosses may suffer disadvantage in personnel affairs? (22.8%) "(the figure in parenthesis is the sum total of "Definitely yes" and "Perhaps yes.") However sophisticated a system may be, unless freedom of a law enforcement officer's opinion manifestation is secured, it is impossible to eradicate arbitrary detention and the accompanying handling of suspects violating international human right laws. On the contrary, security of the freedom of opinion manifestation should promote fulfillment of Article 9 of the Covenant to a great extent. We propose examining this point as one of the duties of a State Party.

� KYUENKAI is one of members of JWCHR 
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