
[image: image2.png]|





[image: image1]
Mr. Chair, honorable members of the Committee, 

let me first say that it’s a privilege for TRIAL to have the opportunity to address the Committee with some comments concerning Article 9 of the Covenant.

Since TRIAL focuses its litigation activities on cases of core international crimes, my remarks will tackle a number of subjects related to some of the most straightforward and grievous practices in violation of Article 9, namely: 

1) deprivation of liberty in unofficial places of detention, 
2) incommunicado detention,
3) enforced disappearance,

Keeping in mind, in particular, the international legal standards on enforced disappearance as recently crystallized in the 2007 International Convention for the Protection of All Persons from Enforced Disappearance, I will try to flag some of the most important positive obligations necessary to guarantee the effectiveness of Article 9, in terms of appropriate measures to prevent its violations and to provide effective remedies to victims. 

I will then conclude my statement with some remarks concerning the application of Article 9 in situa[image: image2.png]tions of armed conflict.
First of all let us consider the practice of deprivation of liberty in unofficial places of detention. According to consistent international jurisprudence, this practice constitutes per se a violation of Article 9 and facilitates the perpetration of torture, other ill-treatment or enforced disappearance. It must therefore be read in conjunction with Articles 7 and 10 of the Covenant. 

In this respect the International Convention for the Protection of All Persons from Enforced Disappearance provides compelling evidence of which measures States should adopt in order to prevent a violation of Article 9 of the Covenant. 

First of all States shall ensure that all detainees are held in officially recognized places of detention in order to be easily located and protected by law. (Article 17) Furthermore, States parties must keep official registers of all detainees in line with the thorough regime embodied in paragraph 3 of Article 17. Moreover, these registers shall be made promptly available, upon request, to any judicial or other competent authority or institution authorized for that purpose. Under no circumstances can any State interest be invoked to justify secret centers or places of detention. It is worth of notice that detention records should be kept also in times of armed conflict, as required by the Geneva Conventions and confirmed by the European Court of Human Rights in Kurt v Turkey. Lastly, access to information on persons deprived of their liberty shall be guaranteed to any persons with a legitimate interest, such as relatives of the person deprived of liberty or their representatives. In this sense, Article 18 of the 2007 Convention establishes the core information that must be disclosed.

Turning now to incommunicado detention, that is where the detainee is not permitted any contact with the outside world, the Committee has already found that this practice is conducive to torture and may itself violate Article 7 or Article 10 of the Covenant. In line with that, international experts such as the UN Special Rapporteur on Torture, have repeatedly stated that incommunicado detention should be made illegal altogether. TRIAL  deeply shares this view. and consider incommunicado detention as a violation of Article 9 of the Covenant.

Let us consider now enforced disappearances. In this respect I would like to limit myself to a brief comment on three important aspects related to the interpretation of Article 9 in the context of enforced disappearances: the prevention of enforced disappearance, effective remedies and the lack of any temporal requirement in order to meet the definition of an enforced disappearance.

On the prevention side, a fundamental guarantee is related to the access by competent and legally authorized institutions to places where persons are deprived of their liberty. In this sense, States shall provide for regular independent unannounced and unrestricted access to all places where persons are deprived of their liberty at all times. The same is applicable also in times of armed conflict, when the location of all detention facilities shall be disclosed to the ICRC.

As far as the right to an effective remedy is concerned, it is important that Article 9 is interpreted in accordance with the United Nations Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law. Accordingly, compensation cannot be separated from the right of victims of access to justice and integral reparation and the corresponding obligation of States to investigate violations effectively, promptly and impartially and, where appropriate, take action against those responsible. In the event of an enforced disappearance, disciplinary sanctions against the responsible State officials and purely administrative compensation claims are not effective remedies. Similarly Truth Commissions are in most of the cases not considered as a judicial remedy either. In order to effectively prevent impunity, it is essential to guarantee that persons who are alleged to have committed gross human rights violations do not benefit from any special amnesty law or similar measures.

My last comment on enforced disappearance concerns the fact that, in order to meet the definition of enforced disappearance under international law, the first constitutive element of “deprivation of liberty” is not subjected to any temporal requirement. This is to say that, as long as all the constitutive elements of enforced disappearance are present, the actual deprivation of liberty of the victim may even last little time. There is no temporal element whatsoever in any contemporary human rights definition of enforced disappearance. In this sense, the Working Group on Enforced or Involuntary Disappearance has clarified that “[…] when the dead body of the victim is found mutilated or with clear signs of having been tortured or with the arms or legs tied, those circumstances clearly show that the detention was not immediately followed by an execution, but that the deprivation of liberty had some duration, even of at least a few hours or days. […] a detention, followed by an extrajudicial execution, as described in the preceding paragraph, is an enforced disappearance proper, as long as such detention or deprivation of liberty was carried out by governmental agents and, subsequent to the detention, or even after the execution was carried out, state officials refuse to disclose the fate or whereabouts of the persons concerned or refuse to acknowledge the act having been perpetrated at all”. 

Turning now to the application of Article 9 to situations of armed conflicts, as stated by the Committee deprivations of liberty during an armed conflict involve the application of international humanitarian law as well as human rights law as both spheres of law are complementary, not mutually exclusive”. The important point I would like to raise in this respect is that the application of international humanitarian law does not diminish the fundamental standards embodied in Article 9 of the Covenant. 

TRIAL intends to be actively engaged in the process leading to the establishment of this General Comment and we look forward to providing more comments in response to the first draft of the General Comment.

Thank you
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