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UN Committee on the Protection of the Rights of All Migrant Workers and Members of their Families (CMW)
Half Day General Discussion on 
“Workplace Exploitation and Workplace Protection”

OHCHR, Palais Wilson, Geneva, 7 April 2014

First Floor Conference Room

Background Note Prepared by the Secretariat

Part I
A. Introduction

On the occasion of the tenth anniversary of the entry into force of the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families (the Committee) will hold a half-day panel discussion on workplace exploitation and workplace protection on Monday, 7 April 2014 from 15:00 to 18:00 during its 20th session, which will be held in Geneva from 31 March to 11 April 2014. The half day of general discussion is a public meeting at which representatives of States, United Nations bodies and specialized agencies, civil society and other relevant organizations as well as individual experts are welcome.
B. Background and objectives
While some migrant workers and members of their families are successful in their attempts to seek decent working and living conditions abroad, others face discrimination, abuse and exploitation in the workplace, suffering violations of their rights. News reports from all over the world describe a wide spectrum of work conditions and situations faced by migrant workers that constitute violations of international standards. Examples of these exploitative situations sustained by some migrant workers include: working in dangerous or harmful conditions; high incidences of occupational injuries, deaths and sickness; denial of water, food or breaks; receiving wages under the minimum baseline or not receiving wages at all; fraudulent practices; excessive hours at work; illegal confinement by their employers; sexual harassment; threats of deportation or blackmail; denial of freedom of association and collective bargaining rights;  confiscation of passport or travel documents; absence of social protection, as well as being told they have no rights and not being able to access justice. 

All migrant workers are, first and foremost, human beings with human rights. They benefit from the protection stemming from the international legal system, no matter what their nationality or their immigration status. Nevertheless, in most countries, non-nationals in general will face more problems in obtaining recognition and protection of their rights than nationals of the country concerned. Migrant workers are commonly employed in low skilled labour sectors of the labour market such as agriculture, construction, cleaning, the care economy, food-processing, and the hospitality and restaurant industries. Additionally, in some countries, significant portions of employment in these sectors takes place outside the formal economy, thus increasing the risk of abuse and exploitation, including to the point of extreme exploitation such as forced labour and human trafficking. 

Experience shows that the main factors that often increase migrant workers’ vulnerability and risk of exploitation in the workplace include: pressures to lower labour costs in highly competitive sectors where migrant workers are employed; the absence of effective implementation and enforcement of labour and occupational safety and health standards, namely in agriculture, construction, and the informal sector where migrants are often concentrated; and the absence of unions. Among the additional factors exposing migrant workers to abusive and exploitative working conditions are deceptive recruitment practices, both by employers and intermediaries; difficulties with the respective languages of the countries of employment; absence of knowledge by migrant workers about their rights at work; limited or denied access to legal and administrative systems as well as unfamiliarity with local custom and culture; and no social support networks.  These factors are all amplified by the discrimination and xenophobia that migrant workers increasingly face in many situations. 

However, State obligations to protect migrant workers are often unfulfilled, due partly to continued emphasis by governments and political actors on the immigration status of migrant workers rather than on the human rights of migrant workers and members of their families. While the need for foreign labour and skills may be manifested, the unavailability of legal channels for migration for employment leaves a significant number of migrant workers in irregular situations.  The criminalization of immigration entry and stay infractions and emphasis on control has widely led to required cooperation between labour inspection and immigration enforcement and/or imposition of immigration control duties on labour inspectors. The result thwarts effective protection of all workers under labour law and also intimidates victims from denouncing abusive conditions and cooperating with labour law authorities.

The Universal Declaration of Human Rights and the core international human rights instruments and standards articulate rights and provide a broad framework for the protection of fundamental human rights and freedoms of all human beings, including migrants and their rights at work. The day of general discussion will be held in accordance to these instruments and the provisions contained therein of particular importance to migrant workers and members of their families in the context of the workplace. Some examples include: 

· The Universal Declaration of Human Rights: Article 4, ‘No one shall be held in slavery or servitude…’; Article 23 ‘(1) Everyone has the right to work, to free choice of employment, to just and favourable conditions of work … (2) Everyone who works has the right to just and favourable remuneration ensuring for himself and his family an existence worthy of human dignity’; Article 24 ‘Everyone has the right to rest and leisure, including reasonable limitations of working hours  and periodic holidays with pay’;
· Article 5 of the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) enunciating the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, including in the enjoyment of civil rights and economic, social and cultural rights. In particular paragraph (e) (i) of article 5 provides the rights to work, to free choice of employment, to just and favourable conditions of work, to protection against unemployment, to equal pay for equal work, to just and favourable remuneration; 
· Articles 8 and 22 of the International Covenant on Civil and Political Rights (ICCPR) prohibit slavery, servitude, and forced labour and articulate the right to freedom of association;
· Articles 6 to 10 of the
International Covenant on Economic, Social and Cultural Rights (ICESCR) recognise the rights of everyone to work, to the enjoyment of just and favourable conditions of work; to form and join trade unions; to social security, including social insurance, and special protection from economic and social exploitation of children and young persons; 
· Article 11 of the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) enshrines equal rights of men and women in the field of employment, in particular paragraph f provides the right to protection of health and to safety in working conditions; 
· Article 32 of the Convention on the Rights of the Child (CRC) recognises the right of the child to be protected from economic exploitation.

Additionally, the work of the treaty bodies monitoring each of the international human rights conventions contains interpretations, applications and recommendations of the content of the provisions of the relevant conventions. Relevant to the Day of General Discussion are: 

· CESCR General Comment No. 18 (2006) on the right to work which clarifies that “work” is to be characterized as “decent work” and “presupposes that it respects the fundamental rights of the worker”;
· CEDAW General Recommendation No. 26 on Women Migrant Workers (2009) which recognizes that “[u]ndocumented women migrant workers are particularly vulnerable to exploitation and abuse because of their irregular immigration status, which exacerbates their exclusion and the risk of exploitation. They may be exploited as forced labour, and their access to minimum labour rights may be limited by fear of denouncement. They may also face harassment by the police”;
· CERD General Recommendation No. 30 on Discrimination against Non-Citizens  (2004) which recommends that States “[t]ake effective measures to prevent and redress the serious problems commonly faced by non-citizen workers, in particular by non-citizen domestic workers, including debt bondage, passport retention, illegal confinement, rape and physical assault; and 
· CCPR General Comment No. 15 on the Position of Aliens under the Covenant (1986) clarifies that “each State party must ensure the rights in the Covenant to “all individuals within its territory and subject to its jurisdiction” (art. 2, para. 1). In general, the rights set forth in the Covenant apply to everyone, irrespective of reciprocity, and irrespective of his or her nationality or statelessness”.  It also clarifies that all non-citizens “must not be subjected to torture or to cruel, inhuman or degrading treatment or punishment; nor may they be held in slavery or servitude […] they may not be imprisoned for failure to fulfil a contractual obligation. They have the right to liberty of movement and free choice of residence; they shall be free to leave the country; […] are entitled to equal protection by the law.” 
The International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families (the Convention), one of the core UN human rights treaties, contains the broadest set of provisions relevant to the particularities that migrant workers and members of their families face along the migration journey. The Convention acknowledges that migrant workers are in a vulnerable situation and provides standards for domestic policies and laws that take their particular situation into account and promotes humane working and living conditions for migrant workers. The Convention enumerates minimum standards for migrant workers and members of their family, irrespective of their migratory status. It also sets out the rights of often neglected family members and calls for appropriate protection for all migrant workers and members of their families, in order to ensure that human rights are indeed applied universally, without discrimination. 

The protection of all migrant workers against exploitation and abuse in the workplace, no matter what their migration status, is in line with the principles of equality and non-discrimination and with the provisions of other United Nations instruments clearly noting States’ responsibilities to respect, protect and fulfil the enjoyment of human rights for all human beings. 

Articles of the Convention of particular relevance for the Committee’s day of general discussion include: 

· Article 7 highlighting the principle of equality and non-discrimination with respect to human rights;
· Article 11 asserting that: 
“1. No migrant worker or member of his or her family shall be held in slavery or servitude.

2. No migrant worker or member of his or her family shall be required to perform forced or compulsory labour;”
· Article 25 of the Convention providing that:

“Migrant workers shall enjoy treatment not less favourable than that which applies to nationals of the State of employment in respect of remuneration and: (a) Other conditions of work, that is to say, overtime, hours of work, weekly rest, holidays with pay, safety, health, termination of the employment relationship and any other conditions of work which, according to national law and practice, are covered by these terms;”

· Article 25 also calls for equality between migrant workers and nationals in other terms of employment according to national law and practice, including minimum age of employment and restrictions on work. Paragraph 2 of the same article also states that even private contracts shall treat migrant workers in equality with nationals; and  

· Article 26 recognizing the right of migrant workers to participate in trade unions and any other lawful associations and to seek the aid and assistance of such unions and associations (paragraph b).

The Committee has also previously clarified the obligations of States parties with regard to the particular vulnerabilities of migrant domestic workers. In its General Comment No. 1 (2011) on migrant domestic workers, the Committee identified practices that heighten the risk of abuse and exploitation in the workplace for migrant domestic workers and which include “dependence on the job and employer because of migration-related debt, legal status, practices of employers restricting their freedom to leave the workplace, the simple fact that the migrants’ workplace may also be their only shelter […]”. These risks and vulnerabilities are further aggravated for migrant domestic workers who are non-documented or in an irregular situation, not least because they often risk deportation if they contact State authorities to seek protection from an abusive employer.

In addition to the above, the labour rights framework set by the International Labour Organization (ILO) principles and international labour standards, including ILO Conventions 97 on Migration for Employment and 143 on Migrant Workers (Supplementary Provisions), establishes comprehensive guidance for national migration policies and international cooperation and for ensuring that work is undertaken in conditions “in which rights are protected”. 

The purpose of the half-day general discussion will be to: 

· Shed light on those areas where protection of migrant workers in the workplace is of urgency and where the implementation of the Convention and its framework for the protection of the fundamental rights of all migrant workers can make a difference with regard to prevention of workplace abuse and exploitation; 

· Reinforce the awareness of States of, inter alia, the obstacles to exercising the right to work and the vulnerabilities of migrant workers, in particular those in an irregular situation; its responsibility to ensure workplace protection to prevent workplace abuse and exploitation; and the different needs, including to better inform civil servants, employers and migrant workers of their rights and responsibilities; and 

· Assist the Committee in developing concrete recommendations in relation to the protection of the rights of migrant workers, when examining reports of States Parties to the Convention. 

C. Format and outcome

After a general introduction, a panel discussion will take place.  After approximately one hour of discussions, the floor will be opened for an inter-active dialogue with participants. Taking into account the Convention, and in order to facilitate the exchange of views between panellists and participants, the discussion will center around two themes: (1) effective protection of migrant workers against abuse and exploitation in the workplace; and (2) independent monitoring mechanisms and other mechanisms for prevention and redress of violation of the rights of migrant workers. 

Among the questions the discussion will seek to address are the following: 

1. What are examples of labour sectors where protection of the human rights of migrant workers is not being afforded and where it urgently needs to be addressed?
2. How are migrant workers already being protected against workplace exploitation? What are examples of strategies and partnerships? 
3. How can the Convention on Migrant Workers’ (CMW) principles and obligations make a difference in the protection of migrant workers against workplace exploitation? 
4. At the national level, what are States’ obligations under international law in ensuring the general welfare of migrant workers in the labour force and preventing workplace exploitation? What coordination mechanisms exist already and which actors do they involve? 
5. What is the role of, among others, governments, employers, unions, national human rights institutions,  and the general public in the fight against exploitation of migrant workers in the workplace? 
6. What are some examples of interventions that have proven most effective against particular cases of workplace exploitation? 
7. What are examples of good practices on reporting, making a complaint and addressing exploitation and abuse of migrant workers in the workplace? 
8. What roles do trade unions play in preventing and addressing exploitation of migrant workers in the workplace and, if pertinent, making complaints on behalf of migrant workers?
9. What is the proper role and conduct of labour inspection in order to effectively protect all migrant workers under labour standards? What good practices exist on obtaining labour standards enforcement distinct from immigration control? 
10. What good practices are there on the use of professional secrecy, confidentiality and “firewalls”? and

11. What are the responsibilities of businesses in regard of the protection of migrant workers in the workplace? How far down the supply chain do businesses monitor their responsibility to protect from workplace exploitation?  

The panel debate will serve to raise awareness about the key human rights concerns related to the protection of migrant workers from workplace exploitation with a view to further strengthening the applicable safeguards provided by international human rights law, in particular the CMW Convention. A summary of the discussion will be posted on the OHCHR website along with contributions formally submitted by stakeholders.  In addition, the outcome of the Day of General Discussion may be considered by the Committee at a future stage for the elaboration of a general comment on workplace protection of migrant workers. 

D. Participation 
The format of the discussion is designed to enable participants to exchange views through a frank and open dialogue. Questions and brief comments are welcome from all participants. In this regard, the Committee asks participants to avoid presenting formal statements during the discussion. Interpretation will be provided in all six official languages of the United Nations.

Written contributions are welcome on the issues and topics mentioned, within the framework outlined above. The deadline for the written contributions is 14 March 2014. The Committee is especially interested in receiving information about good practices. Please refer to the guidelines posted on the CMW web site on how to register for the discussion day and for submission of contributions. 
E. Accreditation 
Please fill out the conference registration form available on the web site and send it to the Secretariat by email at cmw@ohchr.org by 14 March 2014.

For more information please contact the Secretariat, Committee on Migrant Workers, Office of the UN High Commissioner for Human Rights, Mr. Bradford Smith, at bsmith@ohchr.org or the CMW Secretariat cmw@ohchr.org.


Part II 
International Committee on the Protection of the Rights of All Migrant Workers and Members of Their families

Examination of reports and concluding observations

The Committee on Migrant Workers has addressed issues related to the vulnerabilities of migrant workers to abuse and exploitation during the examination of a number of reports of States parties. Among the problems faced by migrant workers are: 

· sexual harassment; 
· degrading and dangerous labour practices; 
· rampant intimidation, physical and emotional maltreatment, including abusive threats of imprisonment and/or deportation;

· entrapment in debt arrangements;

· lack of or fraudulent employment contracts;

· dependence on employer; 
· employer restrictions on movement, often amounting to virtual imprisonment;

· withholding or diversion of pay; and

· excessive working hours with little to no break, rest time or days off.
During the consideration of State party reports, the Committee has in many instances expressed its concern about the exploitation of migrant workers. These can be grouped in different thematic categories, some of which are non-exhaustively set out below. The Committee has urged State parties to take steps to carry out gender training and sensitization for government staff dealing with migration issues, in particular those providing legal and consular assistance to its own nationals abroad seeking justice against abuse in the workplace. The Committee has recommended that labour inspections be increased. It has recommended that States parties protect women domestic workers, by ensuring more systematic involvement of labour inspectors in monitoring the working conditions of such women, in accordance with the Committee’s general comment No. 1 (2010) on domestic migrant workers. Other recommendations of the Committee are: to increase fines and other penalties for employers exploiting migrant workers or subjecting them to forced labour and abuse, especially in the informal economy; to monitor employment practices in the textile industry, agriculture and domestic work to ensure that migrant workers enjoy conditions of work equal to those of nationals; and to promote migrant workers’ access to employment in the formal sector, by further increasing their access to regularization procedures and to professional training opportunities. 
The Committee, in its general comment No. 2 on the rights of migrant workers in an irregular situation and members of their families, highlights the especially vulnerable situation of such migrant workers and members of their families and the need for protection from violence and labour exploitation.  The Committee states, in this regard, that States parties are required to take measures against all forms of forced or compulsory labour by migrant workers, including debt bondage, passport retention, illegal confinement and child labour. States parties are also required to take all necessary measures to combat sexual violence, beatings, threats, psychological abuse and denial of access to medical care, for example, by adopting and implementing legislation prohibiting such acts, effectively investigating cases of abuse and violence, prosecuting and punishing those responsible, as well as providing reparations to victims.    
The Committee has also urged that States parties ensure that migrant workers, and in particular women migrant workers and domestic workers, have effective access to mechanisms for bringing complaints against employers and that all abuses, including ill-treatment, are investigated and sanctioned when appropriate, also in line with in line with the Committee’s general comment No. 1 (2010) on migrant domestic workers. Another recommendation of the Committee is to continue to work towards the elimination of all kind of hazardous forms of labour for migrant children, and ensure regular inspections to monitor the proper implementation of this prohibition.
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