Comments on General Comment 1 – Article 12 Equal Recognition before the Law
Introduction

ACT Disability, Aged and Carer Advocacy Service (ADACAS) asserts, promotes and protects the rights and responsibilities of people with disabilities, people who are older and people who are caregivers. We vigorously advocate for and with vulnerable people who have a disability, are older, or their caregivers so that they may exercise their rights as citizens, live valued and dignified lives in the community and pursue their dreams. 

ADACAS acknowledges the Ngunnawal people as the traditional owners of the land on which we work.  In providing independent advocacy to people of the ACT and region, we work in a Human Rights framework and use the UNCRPD as a benchmark which guides our advocacy actions as we seek to enable clients to live good lives in our community.  In addition to individual advocacy, ADACAS is also funded to undertake systemic advocacy on issues that affect our client group.  We receive a combination of Commonwealth and Territory funding under a number of different programs.  Over the past 2 years we have also been developing and delivering supported decision making responses through small projects.

ADACAS provides the following input on the draft General Comment. Paragraph numbers from the draft are used to place our comments in context within the paper.
Paragraph 18 – Safeguards

Creation of appropriate safeguards is an important element of best practice implementation of Article 12.  In addition to safeguarding individual rights, will and preference, safeguards which focus on discrimination and harassment, and on freedom of expression, should also be in place.  
ADACAS recommends that these be included in paragraph 18 of the General Comment.

20 – realising human rights

ADACAS agrees that state parties have an obligation to take steps to ensure that people with disability are enabled to realise their rights, including through the behaviour of non-state actors and private individuals.  There is an important role for independent advocacy here.  One way that State parties can meet this obligation is to fund and in other ways support, independent advocacy.  
ADACAS recommends that the General Comment make reference to a person’s right to be able to access an independent advocate to support them to achieve and or retain their human rights.

24 – Immediate replacement of substitute decision making arrangements

ADACAS has undertaken considerable work in supported decision making over the past 2 years including working with people with cognitive impairment and people who, in addition, live with mental illness.  Our work has demonstrated the role that supported decision making can play in enabling people to retain and enact their decision making rights. ADACAS strongly supports the UNs call for better equality and recognition of legal capacity for people with disability, using support as necessary.  

Through its work ADACAS recognises that, with support most people can be engaged in all the decisions that are important to them.   Barriers to self determination and equality have little to do with capacity.  Self determination for people with intellectual impairment is fulfilled by access to support, community attitude that recognises their right to decide and personal recognition and expectation of self determination.   However, ADACAS also recognises that some people, especially those with very significant impairment and complex needs, may not, even when these characteristics are in place, be able to fully engage the decisions that affect them.   Even with support, some people, for example may not be able to comprehend the significance of consequences, conceptualise the future or communicate their decisions and may therefore require some elements of what is currently called substitute decision making. 
However, ADACAS recommends that, in the very limited cases where it is required, the future of substitute decision making take on new priorities, processes and language.  Best interest decision making should abandoned in favour of a subjective decision making process.   Subjective decision making should only be used as a last resort.  It should be decision specific.  A person’s decision making right should never be extinguished rather it should be placed at the centre of a subjective decision making process based on the premise that all people can express their will and preference.  Subjective decision making, unlike substitute decision making, is delivered with decision support and framed by the principles of autonomy, equality, inclusion and participation.   Subjective decision making draws on the personal knowledge of those who know the decision maker to discern their will and preference.  It does not measure capacity but acknowledges the abilities the person has to express their will and preference and how this can be supported.    It is less about duty of care and more about dignity of risk and learning and experiencing new things.  It recognises that what constitutes a good life is subjective and seeks to deliver this. 

There are a number of established models, currently in use across the community that could be explored to support subjective decision making processes, such as Circles of Support and Microboards. 

ADACAS recommends that in addition to moving to supported decision making systems, the UN encourages further work in this area, particularly with people living with significant impairments whose will and preference can be discerned but whose significant impairments remain a barrier to full decision making capacity, and the role and principles to put in place subjective decision making.

27 – involuntary treatment and detention

ADACAS works with individuals who experience involuntary treatment and detention.  The basis of decisions to order treatment or detention is where there is risk of harm to the person or to others because of the behaviour of the individual.  While involuntary orders are currently overused, and many people are subject to them who perhaps do not need to be, it is unrealistic to assume that there will never be an occasion when the risk of harm is so great and the person is so unwell that the safety of themselves, or of others, must be safeguarded in some way.  
ADACAS recommends the UN provide clearer guidance to states about best practice response options when this situation arises.
Thank you for the opportunity to provide input on the draft General Comment of the Committee. If we can be of any further assistance in expanding on our comment please don’t hesitate to contact Fiona May, CEO of ADACAS at manager@adacas.org.au .
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