Views of the Australian Government on the draft General Comment by the Committee on the Rights of Persons with Disabilities regarding Article 9 of the Convention – Accessibility
1. The Australian Government (Australia) presents its compliments to the United Nations Committee on the Rights of Persons with Disabilities (the Committee), and has the honour to refer to the Committee’s call for submissions on the draft General Comment on Article 9 of the Convention – Accessibility.
2. Australia commends the Committee for its initiative in preparing the draft General Comment.  Australia is a longstanding party to the Convention on the Rights of Persons with Disabilities (the Convention) and the Optional Protocol thereto, and is firmly committed to upholding the Convention’s obligations.
3. Australia makes the following preliminary observations on the draft General Comment, noting that these preliminary observations are not exhaustive and do not include comments on all aspects of the draft General Comment.  Australia would be grateful for the opportunity to provide further comments on the draft General Comment, along with other stakeholders, as it is developed.
4. Australia welcomes the Committee’s efforts to include valuable guidance to States.  However, Australia believes that in some places, the draft General Comment purports to extend the responsibilities of States beyond the legal obligations in the text of the Convention.  Australia therefore invites the Committee to clarify the statements in the draft General Comment regarding the scope of the legal obligations of State Parties under the Convention.  Australia invites the Committee to interpret the obligations contained in the Convention according to accepted principles of treaty interpretation, including those in the Vienna Convention on the Law of Treaties.
Introduction

5. Australia welcomes the Committee’s introductory remarks in relation to the body of international human rights law relating to rights of access and accessibility.  Australia supports the Committee’s statement that article 9 should be viewed as a ‘disability‑specific reaffirmation of the right of access’.
  Australia notes the scope of article 25 of the International Covenant on Civil and Political Rights is limited to the conduct of public affairs, voting rights, and access to public service, and the scope of article 5(f) of the International Convention on the Elimination of All Forms of Racial Discrimination relates to access to any place or service intended for use by the general public.
6. The Committee’s discussion of the body of international human rights law on access and accessibility does not acknowledge the relevance of General Comment No. 14 of the Committee on Economic, Social and Cultural Rights, although General Comment No. 5 of that Committee is discussed.  General Comment No. 14 on the right to the highest attainable standard of health makes specific reference to accessibility in the context of article 12 of the International Covenant on Economic, Social and Cultural Rights.
7. Australia supports the suggestion at paragraph 8 of the draft General Comment that references to particular cases the Committee has dealt with should not be included in a General Comment.  
Normative content

8. Australia welcomes the Committee’s view that accessibility must be addressed in all its complexity, including in relation to the physical environment, transportation, information and communication, and services.

9. Australia considers, though, that the obligations placed on States Parties in relation to facilities and services offered by private entities are overstated.  Article 9(1) places a general obligation on States parties, requiring them to take appropriate measures to ensure access to persons with disabilities to a range of facilities and services open or provided to the public.  In contrast, article 9(2)(b) requires States to take appropriate measures to ensure that private entities offering facilities and services open or provided to the public take into account all aspects of accessibility for persons with disabilities.  
10. On the ordinary meaning of the text, a clear distinction has been made between the obligations of States in article 9(1), and States’ obligations in relation to private entities.  Australia considers the drafting of these two provisions is intended to set out two separate standards – the former being outcome focussed; the latter being process focussed.  That these two standards are contained in separate paragraphs, and that article 9(2) itemises a list of particular obligations on States, commencing with the words ‘States Parties shall also take appropriate measures…’, indicates that the general obligation on States parties contained in article 9(1) does not directly apply to States in relation to private entities.  
11. Australia acknowledges that article 9(2) requires States to take appropriate measures to ensure that private entities take into account all aspects of accessibility for persons with disabilities.  However, it appears that the draft General Comment might be elevating the standard applicable in relation to private entities to that contained in article 9(1).  
12. Australia is concerned that the role of anti-discrimination in relation to the right to accessibility has been overstated in the draft General Comment.  Article 5 of the Convention clearly requires States parties to prohibit all discrimination on the basis of disability, and to take all appropriate steps to ensure that reasonable accommodation is provided in order to promote equality and eliminate discrimination.   The draft General Comment states, however, that ‘[d]enial of access should be considered to constitute a discriminatory act, regardless of whether the perpetrator is a public or private entity’
 and that ‘[a]ccessibility should be provided to all persons with disabilities, regardless of the type of impairment, their legal or social status, gender or age.’
  Australia is concerned that if the Committee is suggesting that article 9, in conjunction with article 5, has the effect that any unequal access would constitute discrimination, this would extend beyond those obligations contained in article 9 that are to be implemented gradually by States parties, as acknowledged in the draft General Comment.
  Australia would welcome a clear articulation from the Committee of the circumstances in which denial of access would constitute disability‑based discrimination, in accordance with the ordinary principles of treaty interpretation.
13. The draft General Comment provides two assessments of the relationship between article 9 and the existing body of human rights law on questions of access – whether article 9 creates new rights or whether article 9 articulates the right to access embodied in other international instruments from the perspective of disability.  Australia considers that article 9 was drafted in order to achieve the latter of these aims.  This interpretation is reflected in the travaux préparatoires for article 9, as acknowledged in the draft General Comment.  Accordingly, Australia considers this should be reflected in the draft General Comment’s discussion of the nature of rights of access and accessibility in international human rights law generally.
14. Australia endorses the Committee’s discussion of the distinction between obligations in relation to newly designed buildings and obligations in relation to removing barriers and ensuring access to the existing physical environment.
  However, Australia suggests that the Committee clarify that obligations in relation to universal design are set out in article 4(f) of the Convention; paragraph 12 in particular suggests that article 9 states this obligation.
15. Australia supports the Committee’s acknowledgement of the need to balance reasonableness of costs against respect for the inherent dignity of persons with disabilities, in the context of adapting existing buildings.  This balancing of competing factors is also relevant to the implementation of article 9 more generally.  For example, consideration of the balancing of competing factors would usefully inform the Committee’s discussion in paragraph 30 of implementation steps that should be taken by States.
16. Australia does not support the language used in the draft General Comment to describe the impact of restrictions on access on persons with disabilities.  Paragraph 18, for example, states that without access to information and communication, persons with disabilities cannot enjoy freedom of thought and expression.  It would be more appropriate to state that restrictions on access may limit the ability of persons with disabilities to enjoy other rights.
States parties’ obligations
17. While Australia welcomes the elaboration of the precise meaning of the provisions of article 9, as a general observation, Australia considers that the Committee has overstated the requirements of a number of the provisions of article 9.  Australia invites the Committee to review the discussion of the particular obligations that are contained in the subparagraphs of article 9(2), at paragraphs 16 to 19 of the draft General Comment.
18. Australia appreciates that one of the functions of General Comments is to promote the further implementation of the Convention, in accordance with Rule 47 of the Committee’s Rules of Procedure.  However, Australia considers that the Committee’s recommendations on the types of legislative provisions States should use in implementing the Convention’s obligations extends beyond what is required by article 9.  In particular, the statement that ‘[l]egislation… should provide for the mandatory application of accessibility standards and for sanctions, including fines, for those who fail to apply them’
 extends too far in Australia’s view.  Such suggestions should more appropriately be presented as guidance to States rather than requirements of the Convention.  Australia also questions the usefulness of statements on the types of general and specific laws that should be enacted by States Parties in giving effect to the different elements of article 9. 

19. The draft General Comment usefully addresses the standard-setting and monitoring obligations contained in article 9(2)(a).  Australia notes the Committee’s concern that a challenge in implementation has been a lack of adequate monitoring mechanisms, insufficient training for relevant stakeholders, and insufficient involvement of persons with disabilities in the process of implementing article 9.
  In addition, Australia acknowledges the importance of standard-setting in the implementation of article 9.  However, Australia considers that the Committee has overstated the requirements placed on States by the Convention in this regard.  Australia recommends that the Committee’s elaboration of the requirements of article 9(2)(a) is presented as guidance to States, rather than as requirements of the Convention itself.
20. Australia considers that the focus of the draft General Comment on the impact of accessibility on the enjoyment of civil and political rights
 does not acknowledge the relevance of accessibility to the enjoyment of economic, social and cultural rights by persons with disabilities.
Intersectional issues
21. Australia appreciates the importance of accessibility to a number of other rights contained in the Convention, and welcomes the Committee’s discussion of this.  However, Australia queries the usefulness of this part in clarifying the relationship between article 9 and other provisions of the Convention.  In parts, this discussion seems to import the provisions of other articles into article 9, which does not clarify the meaning of article 9 itself, or its relationship to other articles.  Australia invites the Committee to consider rephrasing this discussion in order to clarify the relationship of article 9 to other provisions of the Convention.
***
22. Australia again thanks the Committee for the opportunity to provide comments on the first draft of the General Comment.  Australia would welcome the opportunity to further consider and comment on the draft General Comment as it is developed.  Australia reiterates its firm support for the work of the Committee and avails itself of this opportunity to renew to the Committee the assurances of its highest consideration.
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