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Submission on the Draft 
General Comment on 
Article 9 of the Convention 
on the Rights of Persons 
with Disabilities –

Accessibility 
1. 
Background
During December 2013, the Centre for Disability Law and Policy at the University of the Western Cape (UWC) held a consultative meeting
 to consider comments on the Draft General Comment on Article 9. The resulting comments and recommendations below are submitted to facilitate the work of the Committee on the Rights of Persons with Disabilities in finalising the General Comment. 
We put forward general recommendations and then propose a number of comments relating to specific paragraphs of the document. 
2. 
Economic accessibility
The Committee on Economic, Social and Cultural Rights (ESCR Committee) has provided important guidelines on the concept of accessibility in its General Concept No 14 on health. This document explains that the four dimensions of accessibility are non-discrimination, physical accessibility, information accessibility and economic accessibility.
 While the first three dimensions have been addressed in the present draft, we believe that the aspect of economic accessibility requires further attention. 

The ESCR Committee explains in General Comment No 14 that – 

‘Health facilities, goods and services must be affordable for all. Payment for health-care services... has to be based on the principle of equity, ensuring that these services, whether privately or publicly provided, are affordable for all, including socially disadvantaged groups. Equity demands that poorer households should not be disproportionately burdened with health expenses as compared to richer households.’

Although General Comment No 14 refers to health facilities, goods and services, this principle is equally apposite to accessibility, as Janet Lord pointed out in her submission to the Committee on the Day of General Discussion in 2010.
 Given the indisputable link between poverty and disability (and the recognition given to these mutually re-enforcing links in the Convention on the Rights of Persons with Disabilities
), we recommend that the aspect of economic accessibility should be addressed in the General Comment. This is especially important for developing countries where structural inequality constitutes one of the disabling factors confronting people with disabilities and lack of accessibility leads to denial of socio-economic rights.  

3.
‘Availability’

Closely linked to the previous recommendation, we also propose that the General Comment make reference to the aspect of ‘availability’. 

The ESCR Committee’s General Comment No 14 further states -

‘Functioning public health and health-care facilities, goods and services, as well as programmes, have to be available in sufficient quantity within the State party. The precise nature of the facilities, goods and services will vary depending on numerous factors, including the State party's developmental level.’

Lord explains that this entails asking whether the products, facilities or services that are meant to be accessible are actually available.
 There is accordingly a link between accessibility (in a technical design sense) and availability (as a question of the distribution of economic and other resources). Availability will admittedly be strongly dependent on different socio-economic contexts; however, we recommend that this aspect should be addressed in the General Comment and considered in relation to accessibility. (For example, there is little point in facilities, products or services being accessible if they are, in practice, unavailable to people with disabilities because they are too expensive.) 
4.
Sustainable development

We recommend that the concept of accessibility should be linked to sustainability. Our work in this area has shown the simple axiom that ‘if it is not accessible, it is not sustainable’. The concept becomes especially significant when one conceptualises the CRPD not only as a human rights instrument, but also as a development tool. 
5.
Specific comments
5.1.
Existing rights or a new right?
Para 11:

We recommend that the first version of the text (rather than the alternative version) be adopted. 

5.2 
Application of universal design

Para 12: 

We recommend the following:

(a)
Replacing the term ‘consumers’ with ‘users’ (line 3). 
(b)
Refraining from reference to specific numbers (0,5 percent and 1/3) when referring to the costs of adaptation, since this may vary according to context – costs  may be more in developing countries. We recommend instead that descriptive phrases such as ‘minimal increase’ versus ‘significant increase’ be used to make the point. 

Para 13:

While not discounting the real differences that may exist between urban and rural contexts, especially in developing countries, we recommend that it may be helpful to expand on the aspects that lead to accessibility usually being ‘better in bigger cities than in remote rural areas’; this may add value and guidance to the current statement of the rural-urban dichotomy. 

5.3
Inter-sectional issues

We recommend that the accessibility of places of worship (churches, mosques, synagogues, temples and others) be noted as an example of how accessibility intersects with inclusion of persons with disabilities in the community (para 33, with reference to Article 19 of the Convention). Accessibility here ranges from physical access to buildings and to facilities in the place of worship to informational access (for instance, for people who communicate by means of sign language), as well as access to full participation in sacraments.
 Religious observance may play a great role towards inclusion in a community and exclusion from places of worship may significantly contribute to people with disabilities being isolated from the community.

5.4
Minimum standards 
We recommend that the section on establishment of minimum standards includes reference to short-term steps that may be taken by States Parties to address immediate lack of access (for example, operational measures: procedures and practices) while the process of legal review and reform is underway. 

We further recommend that the minimum accessibility standards should be clearly linked to principles of universal design. While this is suggested in para 26, we propose that this requirement be made more explicit. 
5.5
Monitoring and evaluation 

From a South African perspective, the aspect of monitoring and enforcement of accessibility standards cannot be over-emphasised. 
In our experience, accessibility standards are meaningless without adequate enforcement; we therefore believe that the duty to develop effective monitoring frameworks and set up efficient monitoring bodies, coupled with the duty to rigorously impose effective sanctions cannot be stated strongly enough. It should also be the duty of the State Party to periodically conduct a review to establish whether the enforcement system is effective and whether the existing sanctions have the necessary effect. 
We recommend that national monitoring should be carried out against the provisions of Article 9, with due consideration for the specific priorities in any given country.

In addition to ensuring that appropriate enforcement mechanisms are in place and mandatory sanctions are imposed, States Parties may also be encouraged, (paras 26 and 30), to consider incentives for public and private service providers that are in compliance with accessibility standards. 

While this is implicit in para 30, it should perhaps be clarified that the obligation to ensure continuous capacity-building is not limited to local authorities but extends to all levels of government responsible for implementation of accessibility standards. 

5.6
International cooperation
Art 32 of the Convention, which deals with international cooperation, envisages cooperation in research as well as access to scientific and technical knowledge. The exchange of technical knowledge and good practice in universal design will be important as the implementation of Article 9 develops. An open access database (such as, for example, the G3ICT database
) will be invaluable. 
5.7
Terminology and definitions
We recommend inclusion of the concept of universal access, which is closely linked to but not synonymous with universal design. Inclusion of this term may necessitate a definition; while the concept of ‘universal design’ is defined in the CRPD itself and therefore does not require a full definition in the General Comment, this is not the case with ‘universal access’.

While this may be unusual for a document of this nature, a list of definitions for key terms (similar to a ‘glossary’ of terms) may be helpful in the understanding and practical application of the General Comment.  

6.
Conclusion

We appreciate the opportunity to make this submission and welcome any future opportunities for engagement with the Committee. 
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� 	The meeting was attended by the following persons: Prof H Combrinck (Centre for Disability Law and Policy, UWC), Mr E Chilemba (Centre for Disability Law and Policy, UWC), Mr J November (attending on behalf of Centre for Disability Law and Policy, UWC), Dr C Howell (UWC), Dr H Swart (National Council for Persons with Physical Disabilities in South Africa, Mr C Thompson, Mr D Segwagwe (Dept of Women, Children and People with Disabilities), Mr B Palime (Dept of Women, Children and People with Disabilities), Mr J Mohamed (DeafSA). We also received a subsequent contribution to this document from Ms A Gibberd, Director of Universal Design in Public Transport, Public Transport Network Development, Dept of Transport.  


� 	Committee on Economic, Social and Cultural Rights (ESCR Committee) Genl Comment No 14 Para 12. 


� 	Janet E Lord ‘Accessibility and human rights fusion in the CRPD: Assessing the scope and content of the accessibility principle and duty under the CRPD’ Presentation for the General Day of Discussion on Accessibility, CRPD Committee (7 October 2010).


� 	Hereafter ‘the CRPD’.


� 	This is further linked to the aspect of usability – can the products and facilities in practice be used by persons with disabilities? 


� 	Exclusion of people with disabilities may range from ritual arrangements that require people to move to the front of the gathering (in order to fully participate) to the barring of people with intellectual disabilities from participation in certain sacraments.  


� 	There may also be an intersection here with Article 30.


� 	See www.g3ict.org.
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