Contributions to the draft of the General Comment on Article 12 of the Convention on the Rights of Persons with Disabilities

February 2014

The undersigned organizations celebrate the opportunity to participate in the draft of the General Comment on Article 12: Equal Recognition before the Law by the Committee on the Rights of Persons with Disabilities (hereinafter, ‘the Committee’). We value the fact that the Committee establishes interpretive guidelines to enable an effective implementation of article 12 by the States parties, and that it promoted participative work in the framework of this process. From our perspective as Latin American organizations with a long history of work in the promotion and protection of the human rights of persons with disabilities, we identify some concrete contributions and recommendations to Draft CRPD/C/11/4, which reflect different levels of concerns derived from the common obstacles encountered for the effective implementation of article 12 in the Latin American region.
Equality before the Law, Juridical Personality and Legal Capacity

We are concerned about the hermeneutic confusion that might derive from using the concepts of ‘juridical personality’ and of ‘legal capacity’ interchangeably and their relation to the right to equality before the law. We observe this lack of differentiation in different parts of the Draft.. We have found this use, in at least paragraphs 27, 34 and 35. Nevertheless, in paragraph 46.a, both concepts are mentioned. While we agree with the Committee in that paragraph 1 of article 12 makes reference to juridical personality and that paragraph 2 regulates capacity, we consider important to further define both concepts and specify which parts of the Comment refer to one or the other.
As the Committee is aware, juridical personality implies the recognition of every person as entitled to rights and obligations
 based on the sole condition of being human
, which is why it stands as an essential requirement or condition for the enjoyment of all rights
. For its part, the right to legal capacity assumes that a person is entitled to a right and may exercise it by his or herself. In the context of current developments in International Human Rights Law (hereforth, IHRL), we can conclude that legal capacity derives from the right to juridical personality which, under the dispositions of art. 12, involves State obligations beyond the mere legal recognition as a right holder. 
We consider of great importance to differentiate the concepts of ‘equality before the law’ and ‘juridical personality’, which the Draft General Comment uses as synonyms
. In our opinion, these are not analogous notions and have different normative effects
. Equality before the law derives from the right to equality which implies a ‘comparative’ context in relation to other persons or groups. On the other hand, juridical personality supposes the recognition of an self-standing right arising from the sole condition of being a person. The fact that the concept of equality is included in the title of art. 12 does not mean that the rights it enshrines are a direct consequence of the right to equality. To our understanding, its purpose is simply to make it clear that such law must be interpreted from an equality perspective and not from a discrimination one. 

In the present context of implementation of art. 12, we consider essential to make it expressly clear that the object and ultimate goal of art. 12 is to ensure that persons with disabilities may, apart from being holders of the right, exercise it personally (capacity to act), and to prevent that said goal is undermined by reservations
 or interpretive defects that limit its scope to mere entitlement of a right.  
· Contributions to paragraphs 7 and 8

We recommend to expressly identify, as the Committee has done in previous occasions
, the terms “curatorship” and “judicial interdiction” in paragraph 7, since they are the main substitute-decision making systems in our continent and must be abolished. 
In paragraph 8, we consider it important to include civil and political rights, taking into account that the interdependence and indivisibility of each and every human right is fundamentally impacted when dealing with persons whose fundamental rights continue to be infringed despite their formal recognition in framework treaties. While we acknowledge the importance of highlighting the factors that have historically hindered effective implementation of the ESCR; in practice, the structural violation of civil and political rights of persons with disabilities, such as the right to vote or to marry, continues. 
Normative content of article 12

Article 12, paragraph 2: difference between mental capacity and legal capacity

· Contributions to paragraph 12

While we acknowledge the importance of conceptualizing ‘mental capacity’ within the framework of the social model of disability, we consider that the distinction made in paragraph 12 between such concept and that of ‘legal capacity’ might create some confusion. The Draft states that mental capacity ‘refers to the decision-making skills of a person, which naturally vary from one person to another and may be different for a given person depending on many factors, including environmental and social factors’. We strongly recommend  to emphasize on the interaction between individual and socio-environmental factors, instead of simply mentioning that the latter may modify personal skills, in order to highlight how the social framework has a direct impact on the construction or deconstruction of such decision-making skills. 
Recommendation:

· We suggest, that the Committee conceptualized ‘mental capacity’ as a person’s skill to make their own decisions in a context that offers choices on an equal basis with others in society, asserting that such skill is singular in every person and may vary depending on social, cultural and environmental factors. Thus, mental disability, also known as psychosocial disability, must be understood in light of the interaction between the functional diversity of each person to make decisions and the external factors that directly affect the development of skills given a person’t specific functional diversity.
Article 12, paragraph 3: supports
· Contributions to paragraph 15

We share the need for the Committee to establish guidelines about the scope of supports, taking into account the concerns that may arise in its implementation and its necessary specificity according to each person’s context. In this regard, we consider it important to clarify the goals of supports and to allow the possibility to implement them through formal
 or informal
 mechanisms. Additionally, we recommend the Committee to state that they may be carried out individually or collectively and to enumerate examples of the various arrangements through which supports may be provided, not in an exhaustive way, but in order to illustrate before States the range of alternatives in which supports may be implemented.  
We are concerned by the confusion that may arise from the second to last sentence in paragraph 15 regarding support and accessibility. While it is possible to analyze whether support may be part of the essential content of the right to universal accessibility, accessibility conditions (such as the possibility that financial institutions offer understandable information or provide a sign language interpreter), would not be, strictly speaking, support measures. To our understanding, these are previous conditions of universal design regarding communication. It would be different to state that banks shall be obliged to provide a support service for any person who requires it, or that they shall be obliged to allow and request formally that the person with a disability rely on a support person when concluding a bank contract. Under this assumption, offering understandable (‘accessible’) information must not be confused with a support measure or with a reasonable accommodation, but it must be interpreted as an accessibility condition which must be adopted through universal design in communication and, therefore, an obligation not subjected to the criteria of proportionality or undue burden. 
Recommendations:

· To stated at the beginning of the paragraph that support in the exercise of legal capacity is aimed at promoting the person’s autonomy and facilitating communication, understanding and expression of their will for the exercise of their rights.

· To indicate that supports must be arranged taking into account the person’s will, needs and concrete circumstances. To such end, their rights, will and preferences must be respected at all times and should never amount to substitute decision-making.

· To expressly state that supports may be formal or informal, according to the formality requirements of the act or acts in question. Also stating that they may be individual or collective, according to whether they are provided by one or several persons.

· To add that supports may have different functions, such as assistance in understanding, facilitating communication, counseling, providing assistance and peer support for decision-making, among other modalities.

· To reference the obligation of State parties to define the legal responsibility derived from the actions of persons fulfilling support functions, as agents of the persons with disabilities who appoint them.

· Eliminating the following phrase: Support to persons with disabilities in the exercise of their legal capacity might include measures relating to universal design and accessibility, — for example a measure requiring private and public actors such as banks and financial institutions to provide understandable information —, in order to enable persons with disabilities to perform the legal acts required to open a bank account, conclude contracts or conduct other social transactions.
· Contributions to paragraph 16

The challenge of implementing the social model of disability for State parties requires strengthening the idea of interaction between the diversity of persons and social barriers, reaffirming the idead that, the more social barriers, the greater the needs for support. We recommend incorporating references that emphasize the ‘context’ and the ‘situation’ in order to widen the possibilities of implementation for support systems within processes involving institutionalization of people with disabilities.

Recommendation:

· To expressly state that the type and intensity of the support to be provided does not only vary according to the diversity of persons with disabilities, but also according to the social contexts in which they act. For the same reason, we suggest that respect for individual autonomy and capacity of persons should be an obligation at all times and also in all contexts and situations.

· Contribution to paragraph 17

The interpretation encouraged by the Draft regarding the duties included in art. 12 represents an opportunity to expressly assert that States have two well differentiated obligations that are complementary.
Recommendation: 

· To expressly state that the right to support implies a double obligation for States parties: on the one hand, the obligation to guarantee that the person with a disability who requires it, shall have access to the necessary supports to fully exercise their legal capacity, which is not fulfilled by the formal recognition of the person(s) appointed to perform such support. In addition, the State shall take the necessary measures for the person with a disability to have access to the provision of support services. On the other hand, there is the obligation to respect the right of a person with a disability to refuse to receive support, on an equal basis with others. 

· Supports for self-determination
Provided that prolonged-institutionalization contexts result in an annulment of a person’s will, we consider it important to include, as guidance, some support alternatives in order to strengthen self-determination. In this regard, we recommend that the Committee incorporates into the Comment the obligation of States parties to provide: a) support for persons to formulate their own goals, learn about different alternatives in order to achieve them and make their decisions; b) support so that a person can effectively participate in processes involving other actors, especially when they may influence the person’s own decisions; c) support to act on the decisions a person has made and to meet their obligations under any agreement made for that purpose.

Article 12, paragraph 4: safeguards

· Contributions to paragraph 18

We consider it important to emphasize that safeguards must provide specific mechanisms in order to avoid abuse in settings where it is registered at great scale. It should be highlighted that, due to the evident asymmetrical power relation in which persons with disabilities find themselves in the context of health care, they are usually victims of violations to their right to decide (for example, in situations like involuntary sterilization, forced abortion or pregnancy, etc.). In this scenario, safeguards should be sufficiently efficient and effective in order to avoid substitution of a person’s will, as well as adequate to the needs of each person.
We consider it important for the Comment to make express reference to some IHRL constructions which could serve as guidance for States as regards the scope of safeguards in various settings, such as standards regarding due process guarantees and specific documents like the Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment
, without disregard for the progressive evolution proper of the human rights field
.

Article 12, paragraph 5

· Contributions to paragraph 19

Article 12.5 is a realization in a specific sphere of sections 2 and 3 of article 12, by confirming that persons with disabilities enjoy legal capacity on an equal basis with others ‘in all aspects of life’, regardless of the complexity of the acts involved. States parties are obliged to abolish national laws which usually disqualify persons with disabilities from performing these acts and to take measures in order to provide access by persons with disabilities to the support they may require. 
Recommendation:

· To highlight that the matters listed in article 12.5 are only examples, and should not be restricted exclusively to property or financial matters; they should also encompass personal matters.

Relation with other Convention dispositions

Art. 7: children with disabilities

· Contributions to paragraph 32

Taking into account the intersectional discrimination facing children with disabilities, we consider it necessary to request concrete measures on the part of States in order to create specific mechanisms that can safeguard the right of children to make autonomous decisions; even more regarding issues which affect other fundamental rights, such as those concerning informed consent and the right to personal integrity and health. The concepts of ‘age and maturity’, related to children’s developing capacities
, must be adapted so that they fit the specific situation of each child and they are not disregarded on the basis of disability.
Art. 13: access to justice

· Contributions to paragraph 34

The relation between access to justice and legal capacity in the criminal law sphere requires a reflection on some legal institutions and their connection with art. 12. Thus, the right to legal capacity also involves recognition of the capacity to face criminal responsibility for conducts considered criminal offenses under the law of each State. In many regimes there are exempting circumstances of criminal responsibility when the person may not have understood the unlawfulness of the conduct, which implies knowing and understanding all objective elements of the conduct described by the law (in cases where a person is not subject to or exempted from criminal responsibility).
Even when States have the authority to decide in which situations a person shall be excluded from criminal liability, in many cases, the exclusion is solely based on a diagnosis (indirect discrimination) and not on an assessment of the person’s understanding capabilities at the time of the conduct, which varies according to dynamic phenomena
. Besides, even though not necessarily in all of the regimes, in many cases the exclusion decree usually results in labelling a person as ‘dangerous to society’, resulting in alternative measures to penalty. Although these measures are of different natures, most of them involve a forced treatment or psychiatric hospitalization in the framework of proceedings with fewer guarantees than those foreseen for people deemed criminally liable. 
Recommendation:

· To highlight the fact that exemptions from criminal, civil or other kinds of responsibility based solely on a person’s disabilities are contrary to the CRPD and constitute a discriminatory differentiation.
· To state that States must ensure procedural accommodation and necessary supports for persons with disabilities, in particular those with mental or intellectual disabilities, involved in criminal proceedings to enjoy due process guarantees on an equal basis with others.

· To indicate that States must eliminate from their criminal law (or other kinds) any punitive response for persons with disabilities, in particular those with mental or intellectual disabilities, more restrictive in nature than those foreseen for other persons.
Articles 14 and 25: Liberty, security and informed consent

· Contributions to paragraphs 36 and 37

In a complementary way to the appreciations made by the Committee regarding the impact of respect for legal capacity on the right to liberty and security of the person, we consider it important to point out that States parties must implement support measures that can guarantee effective and immediate exercise of legal capacity on the part of persons deprived from their liberty in prisons and mental health institutions. At the same time, it is important to highlight that the choice of the specific support system required by each person in the context of health care cannot consist of inquisitorial procedures or invasive assessment methods, which determine and result in a supposed diagnosis. It is also necessary that support systems established do not depend on the public officials in charge of confinement settings, since it is highly likely that there is a conflict of interests between the person’s free exercise of legal capacity and the deprivation of liberty that such agents must uphold.

Apart from that, taking into account that forced placement in psychiatric institutions implies a restriction to legal capacity which, in turn, is usually connected to lack of community health care services and of social alternatives which enable a full inclusion of persons who have been confined for many years, it is important to point out the relation of articles 12, 14 and 25 with article 19 of the CRPD. Even when we acknowledge the link between all supports referred to in the CRPD (regarding education, work, etc.), in many cases we have noticed that when persons suffer multiple violations to their rights, the violation of one is used as an excuse for the violation of another.

Recommendation:
· Distinguishing between supports a person may require to exercise their legal capacity and other supports necessary to guarantee the right to live independently and to be included in the community (for example, personal assistance).

· Making reference to the importance of implementing advance directives mechanisms that can guarantee the fulfilment of a person’s will in situations that they have identified as specific circumstances where they cannot express their will. 

Articles 15, 16 and 17. Respect for personal integrity and protection from torture, violence, exploitation and abuse

· Contributions to paragraph 38 
The Special Rapporteur against Torture states that the definition of torture requires ongoing reassessment in light of current conditions
. Taking into account that the conceptualization of torture in health-care settings is a relatively recent phenomenon, we consider it important to provide guidelines to State parties to the CRPD as regards the various elements which may be involved in the torture of persons with mental or intellectual disabilities deprived of freedom in institutions, in violations to art. 12 in health-care settings. In order to broaden the possibilities of prevention of torture over these persons, it is essential to not limit the definition of torture to the act of inflicting pain or mental or physical suffering, but to conceptualize it in a way so that it includes common practices within psychiatric institutions, such as medication or overmedication without informed consent. 
Recommendation:
· To state the importance for States to adopt in their local law definitions of torture which include the characteristics of these practices on persons with psychosocial or intellectual disabilities in health-care settings without informed consent. We consider that a more adequate definition is the one adopted by the Inter-American Convention to Prevent and Punish Torture.

Art. 23: Respect for home and the family

· Recommendations to include article 23
Article 23 in connection with article 12 has a direct impact on at least three fundamental issues regarding the exercise of family rights on the part of persons with disabilities: the right to marry
; parental rights
 and the protection of sexual and reproductive rights. The CRPD reaffirms the right of all persons with disabilities to conform a family and adds two normative and interpretative elements of utmost importance: the guarantee of non-discrimination on the basis of disability and the guarantee of recognition of exercise of legal capacity on the part of all persons with disabilities on an equal basis. Thus, their innovative value becomes highly relevant in connection with article 12.2.
As regards the right to marry, it is important to expressly point out that art. 23.1 imposes on States the obligation to eliminate all restrictions on the right to marry on the basis of disabilities (direct discrimination). Apart from that, an interpretation of this provision that is consistent with article 12.2 establishes that no person with disabilities, including those with mental or intellectual disabilities, shall be deprived of the right to express their free and full consent to marry
, which is usually restricted by means of substitute decision-making systems.

The right of persons with disabilities to live with their families includes the right of parents to keep parental authority over their children, as well as the right of children not to be separated from their parents on the basis of disabilities of parents or children
. It is important to point out that substitute decision-making systems illegitimately restrict the right of persons with disabilities to decide freely on the number of children they want to have and to exercise the rights and duties derived from parental relationships (art. 23. b).

The reproductive and sexual rights of persons with disabilities have historically been considered taboo and subjected to systematic denial, apart from containing a gender component (their violation mainly affects women and girls with disabilities). The Comment represents an opportunity to highlight that the relation between art. 12.2 and art. 23 includes the guarantee of equality regarding respect for sexuality, as well as the protection of the reproductive capacity of persons with disabilities, the protection of pregnancy and the guarantee of the right to decide over one’s own body. In some legal systems, by denying legal capacity, the right of this group to make decisions is restricted and their will is substituted by that of a third party. In this context, it is essential to point out that States must eliminate practices such as forced sterilization or abortion (without informed consent) in persons with disabilities, from a non-discrimination perspective
, establishing that such interventions constitute ‘an act of violence, a form of social control and a violation of the right to be free from torture or other cruel, inhuman or degrading treatment or punishment’.
 
Obligations on the part of States parties (contributions to paragraphs 20 to 25)

· It would be favorable that the Committee makes specific mention of the obligation to provide administrative supports (non-judicial), in order to guarantee the right to decide over certain practices (for example, regarding health) in which judicial intervention would not be necessary.

· If there were no trusted persons for a person with disabilities to appoint as supports, it is important to establish the obligation of States to provide free-of-charge alternatives of counseling and accompaniment within the framework of a supports system. The final decision regarding the appointment must always be made by the person with a disability and never imposed.
· We consider it important to highlight that respect of the right to access supports implies an obligation to provide supports on the part of States and, especially, the duty to apply it on the part of judicial bodies. 
Latin American Organizations Alliance

- Centro de Estudios  Legales y Sociales (CELS, Argentina)

- Asociación para la promoción y protección de los derechos de las personas en situación de vulnerabilidad (Equal, Argentina) 

- Centro de Investigación y Docencia en Derechos Humanos “Alicia Moreau”, Facultad de Derecho, 

Universidad Nacional de Mar del Plata, (Argentina)

- Programa de Acción por la Igualdad y la Inclusión Social (PAIIS), Universidad de los Andes (Colombia)

- Red por los Derechos de las Personas con Discapacidad (REDI, Argentina)

- Documenta, análisis y acción para la justicia social, AC (México) 

- Colectivo Chuhcan A.C. (México) 

- Asociación Colombiana Síndrome de Down - Asdown Colombia, Coordinadores Red de Familias por el Cambio y Representantes Inclusion International (Colombia)
- Liga Colombiana de Autismo (LICA)
- Fundamental Colombia
- Red Interuniversitaria Latinoamericana y del Caribe sobre Discapacidad y Derechos Humanos
- Instituto Interamericano sobre Discapacidad y Desarrollo Inclusivo (IIDI - Costa Rica, Uruguay y Estados Unidos).
- Foro por los Derechos de las Personas con Discapacidad de Costa Rica.

- Red Nacional de Organizaciones de Personas con Discapacidad (REDNOPEDIS, Costa Rica)

- Red de Organizaciones de Personas con Discapacidad de Centroamérica y El Caribe (REDODICEC).

- Grupo de Investigación en Discapacidad, Inclusión y Sociedad de la Universidad Nacional de Colombia

- Asociación por los Derechos Civiles (ADC, Argentina) 

- Asociación Civil por la Igualdad y la Justicia (ACIJ, Argentina)
- Clínica jurídica de acciones de interés público, sección Discapacidad de la Pontificia Universidad Católica del Perú.

- Asociación Pro Derechos Humanos (APRODEH), Perú.
� I/A Court H. R. Case Bámaca Velásquez v. Guatemala. Merits.  Judgment of November 25, 2000, Series C N° 70, para. 179; I/A Court H. R. Case of the Girls Yean and Bosico. Preliminary objections, Merits, Reparations and Costs. Judgment of September 8, 2005. Series C N° 130, para. 176.


� Op. Cit. I/A Court H. R. Case Bámaca Velásquez v. Guatemala. Concurring Opinion of Judge García Ramírez.


� I/A Court H. R. Case of the Sawhoyama Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment of March 29, 2006. Series C N° 146, paras. 188-190. 


In para. 189 of such case, the IACrtHR pointed out that ‘the State has a duty to provide the means and legal conditions in general, so that the right to personality before the law may be exercised by its holders. Such recognition determines whether a person is entitled to any given rights, and whether such person can enforce such rights, which constitutes an inherent right to the human being, which at no time may be disavowed by the State according to the American Convention’.  


� For example, in paragraph 8 where the Project points out that ‘…The right to equal recognition before the law implies that legal capacity is a universal attribute inherent in all persons by virtue of their humanity and must be upheld for persons with disabilities on an equal basis with others…’


� We understand that this distinction might as well respond to historical translation mistake, since translations into Spanish of instruments previous to the CRPD such as the UDHR (Art. 6) and the ICCPR (Art. 16) speak of ‘juridical personality’ and in English ‘recognition of person before the law’.


� In violation of article 19, section c) of the Vienna Convention on the Law of Treaties (binding international rule also under customary law), whose letter establishes that a State may not formulate reservations incompatible with the object and purpose of the treaty.  


� This has been noted by the CRPD in the following reports: Peru- CRPD/C/PER/CO/1 -16/05/12, para. 24 and Argentina- CRPD/C/ARG/CO/1 -19/10/12, para. 21. 


� Institutionalized by any means, according to the formality requirements of the act in question; whether it is to protect the rights of persons with disabilities or to guarantee juridical safety. 


� In many daily activities where a formality requirement is not necessary.  


� BACH M. and KERZNER L., ‘A New Paradigm for Protecting Autonomy and the Right to Legal Capacity’, Prepared for the Law Commission of Ontario, Canada, 2010. Available at: http://www.lco-cdo.org/disabilities/bach-kerzner.pdf 


� 2013 Report by the Rapporteur against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Juan Méndez (A/HRC/22/53)


� Among the documents of importance, we highlight the 2008 Report by the Rapporteur against Torture and Other Cruel, Inhuman or Degrading Treatment, Manfred Nowak. There, he pointed out that ‘In the exercise of his mandate, the Special Rapporteur has received information about the systematic use of forced interventions all over the world. As other UN bodies, he has established that involuntary treatment and other psychiatric interventions in health-care settings constitute forms of torture and ill-treatment. Forced medical interventions, which tend to be wrongly justified by incapacity and therapeutic necessity theories which are contrary to the Convention on the Rights of Persons with Disabilities, are legitimized by national laws, and can even manage to enjoy great public support for being carried out in the alleged ‘best interest’ of the person involved. However, so long as they inflict pain or serious suffering, they are contrary to the absolute prohibition of torture and other cruel, inhuman or degrading treatment’ (A/63/175, paras. 38, 40 and 41. Internal footnotes omitted.) 


� Article 12 of the CRC and article 7 of the CRPD.


� In general, liability is understood as a person’s ‘mental capacity’ to understand the unlawfulness of their conduct. Therefore, a person shall be declared not liable and therefore, not subject to criminal responsibility when they are considered not to have such ‘mental capacity’. In general, legislations include among the causes for exclusion of responsibility age (up to 16 years old); mental illness or psychosis at the time of the conduct; a ‘serious lack of intelligence’, a standard which is generally applied to persons with cognitive disabilities or deaf or deaf-blind persons; serious disturbance of consciousness, which includes cases of drunkenness, introduction of toxic substances into the body or sleepwalking; in some legislations, belonging to ethnic minorities not assimilated into the majority society has been considered as a cause for exclusion of responsibility. 


� For example, it is argued that a person cannot exercise their right to vote because they are judicially deprived of legal capacity or because they are deprived of their liberty. 


� Report by the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Juan E. Méndez, February 1st, 2013 (A/HRC/22/53), paras. 14/15. 


World Organization against Torture (OMCT), The Prohibition of Torture in the Inter-American Human Rights System: A Handbook for Victims and their Advocates (2006), p. 104, in which the cases Cantoral-Benavides v. Peru, Inter-American Court of Human Rights, series C, N° 69 (2000), para. 99; and European Court of Human Rights, Selmouni v. France, N° 25803/94, para. 101 are quoted.  


� This because: 1) It dispenses with the requirement of ultimate goal; 2) It adds a broader assumption: ‘Torture shall also be understood to be the use of methods upon a person intended to obliterate the personality of the victim or to diminish his physical or mental capacities, even if they do not cause physical pain or mental anguish.’


� The Human Rights Committee has pointed out that the right includes the guarantee that no marriage shall be entered into without the free and full consent of the intended spouses (so that so-called arranged marriages are avoided) and that the States have a discretion margin to establish restrictions based on the degree of kinship or mental capacity of the spouses (General Comment N° 19). Also, the Committee on Economic, Social and Cultural Rights has specifically pointed out as regards persons with disabilities that article 10  of the Covenant ‘also implies, subject to the general principles of international human rights law, the right of persons with disabilities to marry and have their own family. These rights are frequently ignored or denied, especially in the case of persons with mental disabilities. See E/CN.4/Sub.2/1991/31, paras. 190 and 193. In this and other contexts, the term "family" should be interpreted broadly and in accordance with appropriate local usage. States parties should ensure that laws and social policies and practices do not impede the realization of these rights. Persons with disabilities should have access to necessary counselling services in order to fulfil their rights and duties within the family.’ (General Comment N° 5).


� General Comment N° 19, General Comments adopted by the Human Rights Committee, Article 23 – The Family, 39th UN General Assembly Session. Doc. HRI/GEN/1/Rev. 7 at 171 (1990), para. 5. 


� This has been commented by the CRPD Committee regarding the Peru Report. CRPD/C/PER/1, April 20th, paras. 26-27


� This has been commented by the CRPD Committee regarding the Paraguay Report CRPD/C/PRY/CO/1, May 15th, 2013


� The European Court of Human Rights has pronounced itself regarding this right questioning the serious effect that restrictions on legal capacity may have on the right to respect for private and family life, established in article 8 of the ECHR. See for example: Eu. Crt. H. R., X v. Croatia. Judgment of July 17th, 2008, N° 11223/04, paras. 47-55; or Eu. Crt. H. R., Krušković. v. Croatia. Judgment of June 21st, 2011. N° 46185/08, paras. 26-44


� This has been commented by the CRPD Committee regarding several reports by States parties. CRPD/C/ESP/CO/1, October 19th, 2011, para. 37; CRPD/C/PER/CO/1, May 16th, 2012, para. 34; CRPD/C/ARG/CO/1, October 19th, 2012, para. 31; CRPD/C/CHN/CO/1, October 15th, 2012, para. 33 


� A/HRC/22/53, February 1st, 2013, para. 48 


� This document was prepared by the following organizations: Centro de Estudios  Legales y Sociales; Asociación para la promoción y protección de los derechos de las personas en situación de vulnerabilidad; Centro de Investigación y Docencia en Derechos Humanos “Alicia Moreau”, Facultad de Derecho; Universidad Nacional de Mar del Plata; Programa de Acción por la Igualdad y la Inclusión Social (PAIIS), Universidad de los Andes y Red por los Derechos de las Personas con Discapacidad.








