	SUBMISSION
	Centre for Regional Policy Research and Cooperation ‘Studiorum’

	DRAFT GENERAL COMMENT NO.2 ON ARTICLE 9
	19.02.2014



SUBMISSION ON THE 
DRAFT GENERAL COMMENT NO.2 ON ARTICLE 9
by the Centre for Regional Policy Research and Cooperation “Studiorum”
This submission identifies general issues that need to be addressed or further clarified, and makes recommendations on specific paragraphs of the Draft General Comment No.2 on Article 9 (CRPD/C/11/3; 25 November 2013).
The complex nature and multidimensional character of the principle of accessibility need to be reflected throughout the whole text of the Draft General Comment No.2 (DGC No.2). The DGC No.2 needs to reflect accessibility for persons with physical disability, intellectual disability, sensory disability and psychosocial disability across all sectors. The accessibility principle is composed of several dimensions, namely: non-discrimination, physical accessibility, economic accessibility, and information accessibility.
 Such a view on accessibility is largely in line with the one elaborated in the General comment No. 14 (2000) of the Committee on Economic, Social and Cultural Rights (para.12). This Committee has explicitly or implicitly referred to disability in the context of all four dimensions of accessibility in this General comment, meaning it finds it to be of immense importance for persons with disability (see Table 1, for proposed change to DGC No2, para.5).
The accessibility principle originates in the principle of equality and non-discrimination. Although advancing or achieving accessibility is subject to gradual implementation (as per paras. 25, 26 and 31 of the DGC No.2), the principle of equality and non-discrimination itself is an immediate obligation. This is not well reflected in the text of the DGC No.2, and needs to be additionally emphasized. In this context, all actions aiming towards accessibility need to be planned, executed and evaluated against this principle as well. This needs to be made in view of the diversity of the persons with disabilities (as per para. 27) and as, through its actions, the government should prevent creating new barriers by discriminating among the different types of disabilities or on other grounds, such as gender and age. Such gaps, once created, tend to widen over time, so it is very important that the principle is applied also when it comes to actions undertaken to advance accessibility as such (see Table 1, for proposed change to DGC No2, paras.25-31).
The possibility for addressing discrimination on several grounds (multiple, intersectional or cumulative discrimination) is quite limited under the present formulation of the DGC (para.10). It seems to suggest that, with regards to disability, the discrimination cases that might occur where disability is in interplay with other grounds are with the grounds legal and social status, gender or age. However, there are also other grounds on which a person is protected under international human rights law, and which can intersect, add to or act in parallel with the disability ground, and which can result with discriminatory treatment. The DGC No.2 should be amended to open more room for such cases (see Table 1, for proposed change to the DGC No.2, para.10).
It is also important to emphasize that all dimensions of accessibility should be reflected appropriately across all sectors. At the DGC No.2, accessibility is not equally fully reflected in, for example, education and health care and social service. The reading of accessibility in the education sector seems to encompass better and in a greater deal the different dimensions of this principle, then it is in health care and social services (see Table 1, for proposed change to DGC No2, para.36).
It is important for each newly adopted General comment, as an authoritative interpretation of the law, to be fully up to date. This means including all information on the views and experiences of the body adopting the General comment and the state parties to that date. Thus, it should also include the practice of the Committee on the Rights of Persons with Disabilities (CRPD), regardless of the fact it cannot yet be considered an established practice. The four cases processed thus far by the CRPD, although small in number, can provide information on the views of this body to date, and can thus enrich the content of the DGC No.2, just as any other information on national practices can. Other general comments have also been produced with or without practice of the respective bodies (for example, CESCR, CRC), and by citing conclusions and recommendations from the State parties’ reports. In this sense, we see no reason why the CRPD practice would weigh less. Or, as concisely summarized by the High Commissioner for Human Rights Navanethem Pillay: “By issuing general comments, treaty bodies aim at making the experience gained so far through the examination of States parties‘ reports and, when relevant to individual communications, available for the benefit of all States parties, in order to assist and promote their further implementation of the treaties”.
 Thus, it can be said that the DGC2 should include, or even make more room, for the CRPD practice no matter how extensive or elaborate it is to this date (see Table 1, for proposed change to DGC No2, para.8).
Last but not least, we would like to emphasize the importance of expanding the present scope of DGC No.2 (para.38) from participation in political life to participation in political and public life. This will open enough space for reading public policy processes into this paragraph and will truly reflect the application of the accessibility principle on participation in public and political life, as required under Article 29 of the Convention on Rights of Persons with Disabilities. These processes are an essential element for enabling the persons with disabilities to fully and effectively participate in the policy making and decision making. The Human Rights Committee’s General Comment No.25 (1996) can provide additional useful guidance to this end (see Table 1, for proposed change to DGC No2, para.38).
SPECIFIC RECOMMENDATIONS
Table 1: Table of specific recommendations per paragraph and proposed change

	Para.
	Suggested change

	5
	Add General comment No. 14 (2000) of the Committee on Economic, Social and Cultural Rights (para.12).

	8
	[In view of the proposed deletion of this paragraph]: keep the paragraph in order to acknowledge the work the CRPD has done to date; if necessary, a general note can be added to state that the practice of this body cannot yet be considered as an established one.

	10
	The last two sentences of this paragraph to be amended as follows (proposed changes in italic):

“Accessibility should be provided to all persons with disabilities, regardless of the type of impairment, their legal or social status, gender or age, or any other discrimination ground protected under international and national law. Accessibility should especially take into account the gender and age perspectives for persons with disabilities.”

	25-31
	Enter reference to principle of equality and non-discrimination as an immediate obligation that cannot be subject to gradual implementation. This can be done in one sentence, or in a special paragraph.

	33
	In the context of effective access to justice, it needs to be spelled out that the existence of the possibility to have ones rights represented by others will not suffice to this end.

	35
	Placement in a school on the grounds of an individual assessment of the readiness to follow the curricula should be considered as a precondition for accessibility.

	36
	Expand the understanding of accessibility in the context of health care and social protection to also encompass accessible information and communication (as is for education in para.35).

	38
	Expand participation in political life to participation in political and public life, with explicit mentioning of public policy processes.
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� Professor Richard Whittle adds to this legal and procedural accessibility, which he defines as having access to justice concerns and public procurement obligations. <http://idearegina.ca/uploads/media/2011_6_Accessibility_the_CRPD__Whittle_.pdf>


� Pillay, N, Strengthening the United Nations human rights treaty body system - A report by the United Nations High Commissioner for Human Rights (June 2012), at 82 (emphasis added)
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