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1. Article 12 is unquestionably an important article of the Convention as it seeks to develop existing human rights standards in a manner which many other articles do not. A General Comment on article 12 has great potential to clarify for State Parties the exact nature of the obligations it contains. However, the present draft raises more questions than it answers. In what I follows I seek to assist the Committee by drawing attention to at least some of the unanswered questions raised by the Draft and also by querying some general issues of the approach to human rights taken to article 12 in the context of the existing human rights framework.
2. It is claimed at the outset that article 12 ‘does not provide additional rights’ (para. 1). It is further claimed that ‘Article 12 does not permit perceived or actual deficits in mental capacity to be used as justification for denying legal capacity’ (para. 12). This is clearly an additional right as persons not with disabilities do not have such a right to have their mental capacity ignored by the law. The Draft does not provide sufficient clarity on the scope of this additional right which it claims persons with disabilities possess.
3. It is claimed that ‘the human rights-based model of disability implies a shift from the substitute decision-making paradigm to one that is based on supported decision-making’ (para. 3). The general content of the Draft excludes substitute decision-making entirely, it therefore needs to be clarified what the differences are between (1) a paradigm based on supported decision-making and (2) one consisting of substitute decision-making alone. Paradigm (1) could reasonably be interpreted to permit substitute decision-making in some circumstances.
4. Paragraph 6 makes no reference to the European Convention on Human Rights (ECHR) alongside the African Charter and the American Convention. This is a significant omission and could be misread as an attempt by the Committee to interpret article 12 without reference to the context of this part of existing international human rights law. Omission of the ECHR as interpretive context will undermine the validity of any interpretation of article 12 both in legal terms and in being geographically biased. The importance of this is underlined by the large number of State Parties from Europe and the by the accession of the European Union.
5. In paragraph 9 it is stated that: “The Committee reaffirms that a person’s status as a person with a disability or the existence of an impairment (including a physical or sensory impairment) must never be grounds for denying legal capacity or any of the rights provided for in article 12.” [Emphasis added] This appears to be a significant extension of the scope of the Convention in that it applies the Convention to persons with impairments as distinct from persons with a disability. Such an extension of scope would include persons for whom there is the ‘existence of an impairment’, but for whom there are no ‘barriers’ as envisaged by article 1 of the Convention. This is a major step to take in a General Comment on a specific article and any such radical extension of scope should surely be the topic of a full General Comment in itself. Further, such an extension would have significant undesirable implications for achieving the purpose of the Convention. For example, it would mean that States Parties would be able to claim that resources devoted to general optical services (that is, for persons with a visual impairment) be counted towards the progressive realisation of article 25 on Health. 
6. Paragraph 8 states that: “Article 12 of the Convention affirms that all persons with disabilities have full legal capacity.” This makes sense only if a key distinction is respected. The Draft makes repeated reference to this distinction within ‘legal capacity’ between: (1) the capacity to be a holder of rights (standing); and (2) to be an actor under the law (agency). 
7. However, this distinction is not clearly fully respected throughout the Draft in that ‘full legal capacity’ is taken to mean no limitation of (1) or (2). However, in general, that persons have legal capacity in sense (1) above does not mean that they have the legal capacity to make all decisions.
8. For example, persons without a disability in Europe have legal capacity (1) guaranteed in part through article 1 of the ECHR. This is universal (and non-derogable) legal capacity, in the sense of equal recognition before the law (standing). However, their legal capacity (2) is restricted in many circumstances under the ECHR: for instance, their legal capacity to make their own legally binding decisions about their private health information may be restricted by health considerations (ECHR art. 8/2). This loss of legal capacity in sense (2) in certain circumstances does not mean that they lose universal legal capacity in sense (1) at all. This example also holds for persons with disabilities who come under article 1 of the ECHR ‘on an equal basis with others’.
9. By not respecting this distinction consistently throughout the Draft, the Committee appears to be suggesting that persons with disabilities have decision-making rights that persons without disabilities do not possess. This clearly goes far beyond the requirement of article 12 (2) that ‘States Parties shall recognise that persons with disabilities enjoy legal capacity on an equal basis with others’. Clarification is required on how the distinction between the two senses of legal capacity is be applied within the Convention in a manner which respects this obligation of article 12 (2).
10. An important consideration with respect to the ‘on an equal basis with others’ requirement of article 12 (2) that needs to be explicitly reflected in the General Comment is that the Convention cannot be validly interpreted as modifying international human rights law with respect to persons to whom it does not apply. The Convention as a whole cannot impose obligations on States Parties with respect to persons to whom it does not apply, other than insofar as their role or actions relate to persons with a disability. Thus, regardless of its correct interpretation, article 12 cannot in general impose obligations on States Parties to change their laws on legal capacity with respect to persons without disabilities. State Parties must continue to meet their general and specific human rights obligations towards persons without disabilities in their unmodified (yet evolving) form. 
11. Paragraph 12 of the Draft states that: “Under article 12 of the Convention, perceived or actual deficits in mental capacity must not be used as justification for denying legal capacity.” This recognition in the Draft of the human reality of impaired decision-making ability is welcome. Where the ‘legal capacity’ being referred to here is that relating to being a holder of rights (standing), it makes sense and is clearly required by the text of the Convention. Were it to be taken to be referring to the legal capacity to make a decision (agency), then that would result in the absurd conclusion that a person has the human right to make a decision which they are not capable of making. It is meaningless to attribute rights or obligations to an agent to do that which they cannot do. The meaning of the text of the Draft needs clarification in the light of the distinction between the two senses of legal capacity. Of the two senses of legal capacity, there is clearly a direct connection between the legal capacity to do something and the actual capacity to do that thing. This principle applies beyond considerations of the mental capacity to make a decision: if an agent cannot do something, they cannot have an obligation to do it.
12. Paragraph 13 implies that functional approaches are discriminatory, but does not articulate why this is thought to be the case. Further clarification is needed here as functional approaches are based on the existence of impairment, not of disability. (See para. 5 above.) It is also not clear whether it is the Committee’s view that denial of legal capacity is inherently discriminatory or that it can in certain circumstances amount to discrimination. Paragraph 22 states that ‘functional tests of mental capacity … that lead to denial of legal capacity violate article 12 if they are discriminatory or if they disproportionately affect the right of persons with disabilities to equality before the law.’ [Emphasis added] This implies that it is possible for a functional test not to be discriminatory nor to disproportionately affect the rights of persons with disabilities to equality before the law. Clarification on what the relevant differences are amongst functional tests would be helpful.
13. Paragraph 14 of the Draft states that ‘Support in the exercise of legal capacity must respect the rights, will and preferences of persons with disabilities’. It is possible in principle and in reality for the ‘will and preferences’ of a person with a disability to conflict with their ‘rights’ under another article of the Convention, but no guidance is provided on how State Parties are to deal with such situations.
14. Paragraph 18 of the Draft states that safeguards provided under article 12 (4) must ‘provide protection from abuse on an equal basis with others’. However, article 16 of the Convention makes no reference to ‘on an equal basis with others’. On the contrary, it contains an extensive set of strong and specific obligations (including positive obligations) on State Parties to protect and prevent exploitation, violence and abuse against persons with disabilities. What if the ‘will and preferences’ of a person with a disability are to continue in a situation of abuse? Does this mean that State Parties are not obliged to prevent the abuse based on the person’s ‘will and preferences’ for it? It is noteworthy that article 16 does not contain a limitation clause with respect to its obligations. (Similar issues arise with respect to the relation between the interpretation of article 12 in the Draft and the obligations of other articles, including but not limited to 5, 9, 10, 11, and 15.) In short, the interpretation of article 12 presented in the Draft appears to create a right to have one’s other rights under the Convention violated on the basis of one’s will and preferences. Greater clarity is needed on this point. (Para. 38 of the Draft is not helpful in answering these questions.)
15. Paragraph 24 states that: ‘The development of supported decision-making systems in parallel with the maintenance of substitute decision-making regimes is not sufficient to comply with article 12 of the Convention.’ This appears to rule out substituted decision-making completely. However, there are clear and relatively common circumstances where a person is unable to express their will and preferences, yet decisions must be made about medical treatment (including life preserving treatment). One example would be where a blind person is unconscious and severely injured after an accident. The Draft needs to definitively clarify if it is indeed the Committee’s view that in these circumstances the blind person would have to be left to die as the existence and use of a substitute decision-making system would be a violation of that person’s human rights under article 12 of the Convention.
16. Paragraph 25 (a) states that: ‘Supported decision-making must be made available to all.’ In some State Parties, this would require a massive investment to create supported decision-making services for a minimum of 20% of the population. The investment required would be proportionately higher again if the scope of the Convention is extended to those with impairments (see para. 5 above). The Draft needs to clarify if such a massive deployment of resources is indeed what the Committee intends. This need is reinforced by paragraph 30 which states: ‘The right to support in the exercise of legal capacity shall not be limited by the claim of disproportionate or undue burden. The State has an absolute obligation to provide access to support in the exercise of legal capacity.’  

17. Clarification is also required as to the definitions on which access to such a service would be based (including a definition of ‘impairment’ if necessary). Given that ‘Progressive realization does not apply to legal capacity’ (para. 26), such resources would no longer be available for the implementation of articles such as 24, 25, 27 and 28.
18. Paragraph 25 (b) states: “All forms of support in the exercise of legal capacity (including more intensive forms of support) must be based on the will and preference of the person, not on what is perceived as being in his or her objective best interests.” However, this does not explain how State Parties should proceed in situations where the will and preferences of a person cannot be determined (for example due to unconsciousness). Nor does it address the exercise of legal capacity where the person’s will and preferences are internally incoherent (for example wanting clearly incompatible things) or where their will and preferences are clearly and indisputably for the impossible (for example wanting to live in a house that has been destroyed or with a person who is dead). Clear guidance on how article 12 is to be applied in such circumstances is needed. 
19. Paragraph 26 states that ‘rights within article 12 attach at the moment of ratification. States parties have an obligation to immediately realize the rights provided for in article 12, including the right to support in the exercise of legal capacity.’ It follows from this that a state should not ratify until it has the systems of supported decision-making in place. Otherwise it would be instantly in breach of the Convention on ratifying it. Is this what the Committee intends?
20. Paragraph 28 states: ‘the right to equal recognition before the law and freedom from discrimination requires that when the State denies legal capacity, it must be on the same basis for all persons.’ Does the Committee therefore accept that a law which adopts a functional approach to mental capacity which is applied to everyone on the same basis is not discriminatory in terms of article 12? 
21. Paragraph 30 states: ‘The right to support in the exercise of legal capacity shall not be limited by the claim of disproportionate or undue burden. The State has an absolute obligation to provide access to support in the exercise of legal capacity.’ ‘Accessible information’ is referred to in this context. However, in the ‘Draft General Comment No. 2 on Article 9 of the Convention—Accessibility’, the provision of accessible information does seem to be potentially subject to such a limitation: ‘If it is reasonable and not imposing a disproportionate or undue burden.’ (para. 23) Clarification as to which view is the correct one is needed.
22. Paragraph 32 accepts that there are limitations on the rights of children with disabilities to make decisions. How can their exclusion from the stated ‘absolute’ character of article 12 be justified? Paragraph 8 states that ‘Article 12 affirms a permanent presumption that all persons with disabilities have full legal capacity’. On what basis are children excluded from this ‘full legal capacity’? And if they are excluded, what remains of the claims of the universality and absolute character of the rights contained in article 12? Any absolute human right cannot be applied in a more limited form to children. All children must be recognised as enjoying absolute human rights on exactly the same basis as adults. The Committee needs to clarify and expand on how the rights and obligations of article 12 apply to children (including very young children).
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