[image: image1.jpg]Pentue oi

FUNDATIA



 

COMMENT ON
DRAFT GENERAL COMMENT NO.1 ON ARTICLE 12 CRPD

The initiative of the Committe on the Rights of Persons with Disabilities to issue a General comment on Article 12: Equal recognition before the law of the Convention on the Rights of Persons with Disabilities is wellcomed given the long debates to establish if the term „legal capacity” mentioned in paragraph 2 of the article covers both the capacity to the general ability of a person with disabilities to be the object of legal obligations (the capacity to have rights and obligation) and the capacity to act.
The widely accepted conclusion of these debates is that the terms ‘recognition as a person before the law’ and ‘legal capacity’ are distinct. The ‘right to recognition everywhere as a person before the law’ endows the individual with the capacity to be recognized as a person in the legal order, and is thus a necessary pre-requisite to all other rights. The concept of ‘legal capacity’ is a wider concept that logically presupposes the capability to be a potential holder of rights and obligations (static element), but also entails the capacity to exercise these rights and to undertake these duties by way of one’s own conduct, i.e. without assistance of representation by a third party (dynamic element). Thus, legal capacity includes the ‘capacity to act’, intended as the capacity and power to engage in a particular undertaking or transaction, to maintain a particular status or relationship with another individual, and more in general to create, modify or extinguish legal relationships.
The ‘capacity to be a person before the law’ belongs to all human beings since the moment of birth and is lost only with death. As it constitutes a necessary pre-condition for the enjoyment and exercise of other individual rights, it cannot be subject to any limitation by the State. The exercise of legal capacity, on the other hand, depends on the possession of additional requirements such as minimum age and the capacity to understand the meaning of one’s actions and their consequences. 
The General comment states now clearly that legal capacity includes the capacity to be both a holder of rights and an actor under the law. Legal capacity to be a holder of rights entitles the person to full protection of his or her rights by the legal system. Legal capacity to act under the law recognizes the person as an agent who can perform acts with legal effect.

Romania has signed the Convention on the Rights of Persons with Disabilities on September 26th 2007, and has ratified it by Law no. 221/2010, wich entered into force on November 29th 2010.

Article 20 of the Romanian Constitution says that: 

Paragraph (1): Constitutional provisions concerning the citizens' rights and liberties shall be interpreted and enforced in conformity with the Universal Declaration of Human Rights, with the covenants and other treaties Romania is a party to. 

Paragraph (2): Where any inconsistencies exist between the covenants and treaties on fundamental human rights Romania is a party to, and internal laws, the international regulations shall take precedence.
Article 11 paragraph 2 of the Romanian Constitution reads that treaties ratified by Parliament, according to the law, are part of national law. 

However, even though the Romanian Parliament has ratified the Convention and it became a part of the Romanian national law, many of its provisions still require legislative action before they can come into force. This depends, in part, on how specific the Convention’s obligations are: the more specific the obligation, the less likely that implementing legislation will be needed. Article 12 of the Convention requires the adjustment of Romanian national law.

Article 4 paragraph (1) letter (b) of the Convention obliges States parties “to take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices that constitute discrimination against persons with disabilities.” Accordingly, one of the most important steps that a State should take as soon as possible after it has become a party to the Convention is to undertake a comprehensive review of existing law to determine to what extent it is consistent with the treaty. A State party will normally have to amend existing laws and should also identify any new legislative and policy measures to be undertaken in order to give effect to the Convention. 
This is an obligation Romania hasn’t complied with yet.

The State party should revise language used to refer to persons with disabilities in all existing and new legislation.
Romania hasn’t fulfilled this obligation either. Even article 50 of the Romanian Constitution, referring to the rights of the people with disabilities names them people with handicap. This is the term used in all laws regulating this field (e.g. Law no. 448/2006 on the Protection and the Promotion of the Rights of Persons with Handicap).

Since denying legal capacity to persons with disabilities has led to violations of their rights, any law-reform process should address this issue as a matter of priority. Parliaments should examine existing law to determine if there are any formal limitations on the capacity of persons with disabilities and if the provisions of the law and practice conform to the Convention
The Committee on the Rights of Persons with Disabilities reaffirms that a person’s status as a person with a disability or the existence of an impairment (including a physical or sensory impairment) must never be grounds for denying legal capacity. It has repeatedly stated that the States parties concerned must “review the laws allowing for guardianship and trusteeship, and take action to develop laws and policies to replace regimes of substitute decision-making by supported decision-making, which respects the person’s autonomy, will and preferences”.
The Convention requires governments to recognize the legal capacity of persons with disabilities and to replace substituted decision-making with supported decision-making, which respects the person’s autonomy, will and preferences. They must ensure that accommodations and support are made available to persons with disabilities, with feedback mechanisms to ensure that such support is meeting the person’s needs.
Romania failed to understand that the human rights-based model of disability implies a shift from the substitute decision-making paradigm to one that is based on supported decision-making. Its legal frameworks do not recognize different degrees of deprivation of legal capacity and provide only for full, or plenary, guardianship.
In Romania, for instance, the law provides only for the total deprivation of capacity, called [judicial] interdiction (Romania, Civil Code as amended by Law 287/2009, Art. 164). A person placed under interdiction is no longer entitled to exer​cise his or her rights, to make legal claims or to conclude legal acts; only the court-appointed guardian may take on these activities on behalf of the person.

The Romanian Labor Code states in article 5 paragraph 2 that any direct or indirect discrimination against any employee on the basis of … handicap … is prohibited but also mentions in article 13 paragraph 4 that the employment of people under judicial interdiction is prohibited.

The prohibition covers all employment contracts, including those that mention the fact that the disabled employee placed under judicial interdiction shall work in a social enterprise (protected facility according to Law no. 448/2006 on the Protection and the Promotion of the Rights of Persons with Handicap).

Because of the provisions of the Romanian Labor Code mentioned above, our Foundation was obligated to terminate the employment of disabled persons who were formally hired in its own social enterprise when these persons were placed under judicial interdiction, though these persons proved to be perfectly capable of doing the work they were hired for.

That is the reason why some of the people placed under judicial interdiction do not reveal their condition when they seek work and conclude employment contracts that are null and void.

The Pentru Voi Foundation has started a campaign to change the legal provisions in Romanian national law (especially the Civil Code and the Labor Code) which limits the capacity to act of disabled people.

The Foundation will be grateful for any informative support the Committee on the Rights of Persons with Disabilities could offer for this campaign.
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