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Remarks on the draft General Comment on Article 9 of the CRPD 
We welcome the manner the draft general comment on Article 9 of the CRPD – hereinafter: Draft – highlights the concept of accessibility in the context of concerning international human rights legal norms. Further, we agree with the suggestion of the Draft that the regulation on the accessibility shall be part of the set of the legal rules on equality and non-discrimination. It is inevitably important to stress that national legislation and legal practice shall clearly take the position that the omission of the obligations related to accessibility counts as a discriminatory conduct, with no regard of the private or the public nature of the obliged entity. Considering the fact that the providers of most of publicly available services in the field of community transportation, telecommunication, recreation, entertainment, shopping, culture etc. are predominantly private entities, the creation of an accessible, barrier-free environment for the persons with disabilities can no longer be deemed as the state’s mission, but the private stakeholders shall also assume responsibility for this.

Notwithstanding to the merits of the published text of the Draft, we suggest the addition of a few further remarks to the following points. 

To the Point 10.: 

It is correct to express that the denial of access should be considered to constitute a discriminatory act. It shall be noted as well, that provision of access shall take place on equal basis with others. As far as it is possible, persons with disabilities should access public services under the same conditions as able ones. The requirement of accessibility is not met, if the persons with disabilities, though having access to the same buildings or services as anyone else, are still forced to use separate entrances, facilities, instruments, vehicles, parts of buildings etc., or they have to make do with the services on a lower standard than their able fellows. 

	Example (from the cases of a Hungarian legal aid service for persons with disabilities): The firm providing community transportation services in a city maintains predominantly old-design, not accessible vehicles, and most of the transportation facilities, stations are inaccessible as well. The firm gradually replaces the vehicles by modern types, which comply with the requirements of accessibility, as well as it takes into account the standards of accessibility in the course of renovation and development of the transportation infrastructure. Between two certain busy spots of the city the best instrument of transport is the local train. The stations of the train are not accessible. The passengers with disabilities, having no access to the local train, may use bus lines. The buses take a different, much longer track between the two stations, which makes the journey significantly longer. Because of the lot of traffic on the roads, the duration of the journey may last even longer. Although the bus stops are accessible, only about one out of three vehicles are so as well. While the local train runs at average every 10 minutes, the disabled passengers may have to wait up to even an hour to catch an appropriate bus. 

It can be stated that the firm guarantees the transportation of passengers with disabilities between the two concerned destinations. However the service provided for persons with disabilities is of a lower standard than the one for able ones. The conclusion can be drawn that this service does not comply with the  requirements of accessibility. 


To the Point 11:

We argue that option for the second, alternative text version could serve the protection of persons with disabilities more effectively. Formulation of the character of accessibility as a new right would make the requirement of accessibility more easily enforceable before courts. 

To the Point 12, 21 and 25:

The accessibility of existing physical environment and services shall obviously be created gradually. It seems, however, not to be sufficient to require that the States parties stipulate deadlines for removal of existing barriers. In Hungary it happened more times that the statutory defined deadlines expired, or nearly expired without hardly any result, and instead of sanctioning of the breach of law, the national legislation assisted the omission of the stakeholders by extending or deleting the deadlines, so legalizing again the lack of accessibility. There should be more detailed instructions for the States parties in relation to the time frames they shall establish. 

· The State parties shall guarantee that the deadlines are reasonable, with respect to both the protection of the rights of persons with disabilities and the chargeability of the obliged entities. 

· The States parties can extend the deadlines in a legislative way only for extraordinary severe reasons. They shall give account on these reasons in the framework of the international monitoring of the CRPD, the conference of the States parties and at the request of the Committee on the Rights of Persons with Disabilities. 

· The State parties shall promote that the obliged entities elaborate a detailed and feasible schedule on the steps toward the full implementation of accessibility, and that they take into account the costs of creation of accessibility in the course of budgetary planning. If necessary, these entities should periodically report on the stage of the implementation of accessibility requirements. 

To the Point 14:

The Draft might list examples on what “other indoor and outdoor facilities” (point (a)) and “other services” (point (b)) include besides the examples the CRPD’s text gives. Among “other indoor and outdoor facilities” we suggest to mention facilities of social institutions, areas of social interactions, recreation, cultural, political and sport activities and shopping establishments. “Other services” may involve facilities of post, banking, telecommunication and information services. 

To the point 20, 22 to 24:

It is essentially important to make a clear distinction between reasonable accommodation and accessibility. We suggest to add some further points of the comparison. 

· Obligation to implement accessibility is unconditional, i.e. the obliged entity may not excuse the omission referring to the burdens of provision the access for persons with disabilities. Contrarily, the duty of reasonable accommodation only exists, if implementation constitutes no undue burden on the side of the entity. 

· From the latter point follows also that the duty of creation of accessibility can be constituted only under a special statutory provision, which specifies the obliged entities, the groups of disabled persons targeted by the measures, the extent of the obligation, refers to the technical standards of accessibility, and defines the deadline for the implementation. Since reasonable accommodation is a flexible, individualized arrangement, legal norms on the accommodation duty shall not refer to specific standards, deadlines, target groups among persons with disabilities. However, the rules on accommodation shall always contain the excuse of disproportionate/undue burden. 

To the point 26 and 30:

This point of the Draft sets forth requirements for the national legislation on accessibility. We suggest to supplement this list with the following points. 

· The national legal framework on accessibility shall clearly appoint the forums of legal enforcement and determine the sanctions for non compliance. 

· It shall be stressed that no national legislation is acceptable, which steps back from a higher standard of accessibility to a lower one, or which otherwise decreases the protection of the rights and interests of persons with disabilities in this regard. 

· The State parties may set up different ways of legal enforcement of accessibility. Concerned individuals should have right to launch individual claims before the courts or the authority with capacity to enforce accessibility. The introduction of class actions should also be considered. The capacity of the national body controlling the implementation of accessibility shall comprise the authority to proceed ex officio against entities not complying with the standards of accessibility: to examine the circumstances of the omission and to impose adequate sanctions, such as ordering to meet the requirements of accessibility within a definite period and imposing fines. 

To the point 33:

Besides the articles of the CRPD listed in this point as relevant in relation to accessibility, the right to adequate standard of living and social protection (Art. 28. of the CRPD) shall be also mentioned. According to this article, adequate standard of living includes among others adequate housing. States parties shall take appropriate steps to safeguard and promote the realization of this right without discrimination on the basis of disability. In Hungary, especially in urban regions, a considerable proportion of the population lives in relatively cheap apartments in blocks of flats built in 20 to 40 years ago. The apartments are predominantly exclusively owned by the residing persons or families, and the parts of the buildings besides the apartments are in the common property of these owners, or in the ownership of a housing cooperative with a separate legal personality consisting of these owners. These old buildings often fail to meet the requirements of accessibility, therefore many persons with disability have no chance to find an appropriate flat in these housing areas with much lower purchase prices than in more modern, accessible buildings. This results in a structural discrimination in the field of housing. However, with respect to the special structure of ownership in these blocks of flats, no one can be obliged to create the conditions of accessibility. In our opinion the state or the local communities should be more proactive in order to make these block of flats accessible. They should elaborate and implement publicly financed programmes for this purpose. 
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