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New Zealand submission on draft general comment on Article 12: Equal recognition before the law
New Zealand appreciates the opportunity to provide feedback on the Committee’s draft general comment on Article 12: Equal recognition before the law. 
We commend the Committee for its commitment to provide general comments on the Convention on the Rights of Persons with Disabilities. States Parties and the international disability community will benefit from a fuller understanding of the Convention and greater consistency in implementation. 

We endorse the intent of Article 12 that promotes all people being able to enjoy and exercise legal capacity on an equal basis with others, and which requires States to ensure that supported decision making becomes the default option for everyone needing help to exercise their legal capacity.

It is useful for the Committee to distinguish between the universal enjoyment of legal capacity and the manner of an individual’s exercise of legal capacity. We agree that where a person is found to have diminished capacity to make decisions in her or his best interests, that diminution is best approached by determining the necessary level and form of support for that person to exercise their legal capacity.

We support defining “mental capacity” in a broad context that involves supports for a person to aid their understanding and communication at any point in time. The provision of communication support and/or support to access and understand information can significantly change a person’s ability to exercise their legal capacity. Information concerning a person’s rights, such as with healthcare and the right to informed consent for treatment, should be provided in accessible formats and languages that enable easy understanding of people’s diverse abilities.
We support that States need to recognise that supported decision making may often look and feel different depending on a person’s mental capacity, and that this difference should not affect the validity or standing of supported decisions. Any system of supported decision making needs to be flexible to respond to different populations, for example allowing for differences in support for people with intellectual disabilities compared with support for people with experience of mental illness. It may also look and feel different considering a person’s age and stage of life, for example support for children and young people may be different to a person in older age. Cultural factors may influence how supports are considered for some populations. 
We also support maintaining a supported decision making system that comprises various support options which give primacy to a person’s will and preferences and respect for human rights norms. Fundamental to this approach is that support should constitute the development and recognition of diverse, non-conventional methods of communication, especially for those who use non-verbal forms of communication to express their will and preferences. 

We view supported decision making as encompassing a diversity of approaches, including informal natural supports used by anyone in everyday decisions (such as family and friends) to more formalised supports for significant decisions. We encourage an emphasis on using natural support networks as much as possible rather than formal or paid supports, so that interventions in people’s lives are limited and people are enabled to live as ordinary a life as possible.
All forms of support utilised in the exercise of legal capacity (including more intensive forms of support) must be based on the person’s expressed will and preference and not on what is perceived by others as being in a person’s best interests. 

We support the Committee’s recommendation that any supported decision making system must include a mechanism for third parties to safely challenge the decision of a support person, where third parties believe that a support person is not acting consistently with the will and preference of the person concerned. 

These types of safeguards are required to ensure that the voice of the person using supports to express their will and preference is not distorted, neglected or abused by others in the person’s life. New Zealand acknowledges that such safeguards are not inherently present in its systems and must be developed. 

We consider the draft comment requires more clarification regarding when substitute decision making should be used where a person is unable to demonstrate any clear will or preference (most clearly when a person is unable to use any form of verbal or non-verbal communication). Without diminishing the intent of Article 12, it is conceivable that effective supports in this context will be indistinguishable from substitute decision making. We encourage the Committee to consider how the autonomy and dignity interests of any person in such a circumstance may best be safeguarded in those exceptional circumstances where substitute decision making is unavoidable.
Another issue where States would benefit from a fuller exchange of practice and guidance with the Committee is the need to provide lawful safeguards for any person whose decisions and behaviours are determined, independently and on the basis of that person’s individual actions, to pose health, safety or other significant risks to the general public or to themselves.  Such safeguards also acknowledge that for example, and if a given person’s decision-making capacity is exceptionally impaired, the fair trial rights of others will require that person to be excluded from jury service.  Equally, we recognise that this is an area where New Zealand can continue to make improvements in legislation and policies to advance our implementation of Article 12. 
In New Zealand, domestic legislation supports equal recognition before the law and enjoyment of legal capacity by disabled people. 

The New Zealand Bill of Rights Act 1990 affirms and protects the human rights of all New Zealanders and affirms our commitment to the International Covenant on Civil and Political Rights. It specifies such things as the right to vote, liberty, the right to justice, and freedom from discrimination (including on the basis of disability). 

Another example acknowledging legal capacity is the Habeas Corpus Act 2001, which states that with reference to a person’s mental capacity that “No applicant may be disqualified for lack of capacity or standing.”
The most significant elaboration of legal capacity is set out in the Protection of Personal and Property Rights Act 1988 (PPPR Act), which allows the Court to enable various forms of substitute decision making. The Act  has an overriding principle that all people must be treated equally and must be presumed, until the contrary is proved, to have the capacity to understand the nature and to foresee the consequences of their decisions in respect of matters relating to his or her personal care and welfare and to communicate decisions in respect of those matters. The Act also provides that the rights, privileges, powers, capacities, duties, and liabilities of any person subject to any order under the Act whether in a personal, official, representative, or fiduciary capacity, shall, for all the purposes of the law of New Zealand (whether substantive, procedural, evidential, or otherwise) be the same as those of any other person.

The PPPR Act also clearly states that any guardianship or other orders should be time limited, be the least restrictive intervention possible, and that persons subject to the Act should be enabled or encouraged to exercise and develop their mental capacity. 
 The Act also provides for third parties to seek a review by the Court of any decision made on subject person’s behalf.

A person can also choose to nominate other people to make decisions regarding their personal welfare or property rights in part or wholly, when at some point in the future the person loses their mental capacity to make decisions or communicate them (also known as enduring powers of attorney). 

While the PPPR Act is strong in the assertion of a subject person’s right to exercise their capacity and have their intentions and interests taken into account, we acknowledge that the only avenue to hold substitute decision makers accountable for their actions is through the Courts. However, this avenue is limited due to various factors, including cost, and it can be difficult for persons to be heard and recognised before the courts once they are made subject to an order under the PPPR Act.

Other legislation which can compel people to receive health treatment or reside in secure care have embedded in it processes to ensure the rights and dignity of the people concerned as much as possible. The powers of compulsion are strictly limited and decisions to implement them are reviewable.
Another challenge we face in New Zealand is ensuring the legal system broadly appreciates the diversity of the disabled population and understands how to ensure that all disabled people can exercise their rights on an equal basis with others. 
More work needs to be done in New Zealand to promote a wider understanding of legal capacity consistent with Article 12 and to examine the use of supported decision making regimes and ensure policies support it in practice. Supported decision making is relatively new in New Zealand, and we will need to consider how our unique cultural and social context can be reflected in its recognition.
The Office for Disability Issues intends to progress work on Article 12 in collaboration with Disabled People’s Organisations, the disability sector, and government agencies in 2014/2015.
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� 	A recent High Court judgment (CIV-2012-485-872) has affirmed that a person subject to a plenary guardianship order under the PPPR Act retains their legal capacity by, in this case, instructing a lawyer to challenge a decision about where and with whom he lived.






We help New Zealanders to help themselves to be safe, strong and independent
Ko ta mātou he whakamana tangata kia tū haumaru, kia tū kaha, kia tū motuhake
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