Draft General Comment No. 1 on Article 12 of the Convention on the Rights of Persons with Disabilities - submission by the Norwegian Government

The Norwegian Government welcomes this opportunity to submit observations on the Committee on the Rights of Persons with Disabilities’ Draft General Comment on Article 12 of the Convention – Equal Recognition before the Law. 

Norway ratified the Convention on the Rights of Persons with Disabilities (CRPD) in June 2013, and the Government would first like to underline the importance it attaches to the Convention and confirm its commitment to fully comply with Norway’s treaty obligations. 
Norway welcomes the effort of the Committee to formulate General Comments with regard to articles or specific themes concerning the Convention. While largely concurring with the Committee’s views as expressed in the Draft General Comment, the Government respectfully disagrees with the Committee on certain points, referring to  the following two interpretative declarations made by Norway upon ratification: 
Article 12
“Norway recognizes that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life. Norway also recognizes its obligations to take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity. Furthermore, Norway declares its understanding that the Convention allows for the withdrawal of legal capacity or support in exercising legal capacity, and/or compulsory guardianship, in cases where such measures are necessary, as a last resort and subject to safeguards.”
Articles 14 and 25

“Norway recognizes that all persons with disabilities enjoy the right to liberty and security of person, and a right to respect for physical and mental integrity on an equal basis with others. Furthermore, Norway declares its understanding that the Convention allows for compulsory care or treatment of persons, including measures to treat mental illnesses, when circumstances render treatment of this kind necessary as a last resort, and the treatment is subject to legal safeguards.”
In the opinion of the Norwegian Government these declarations are fully in line with the wording of Articles 12, 14 and 25. Furthermore, they are consistent with the prevalent understanding of the Convention among the States Parties, as pointed out by the Committee in the Draft General Comment, para. 3.  A number of states that have ratified the Convention have legal provisions similar to the Norwegian ones in the areas of guardianship, withdrawal of legal capacity and compulsory care and treatment of mental illnesses, and have considered these to be compatible with the Convention. 
The existence of several declarations similar to the Norwegian declarations, the state reports submitted to the Committee and recent national legislation intended to implement the Convention, indicate a general understanding among the States Parties that the Convention allows for substitute decision-making, provided that such provisions meet certain criteria and are subject to legal safeguards. In this context, it is also worth noting that none of the States Parties to the Convention have objected to the Norwegian interpretative declarations, or to the similar declarations given by other States Parties.

 The Committee seems to acknowledge that there are discrepancies between its own interpretation of the Convention and that which is prevalent among the Parties. An interpretation which is prevalent among the Parties and supported by widespread state practice, should be taken into account when determining the obligations of the States. The intentions of the States Parties as to the extent of the obligations assumed are of particular importance in the case of a convention as new as the CRPD. 
On this background, Norway questions some of the Committee’s points of view in Draft General Comment No. 1. Norway is of the opinion that the important and difficult question of legal capacity for persons with impaired decision-making skills calls for a more balanced and subtle approach by the committee. 
   Article 12 (1) of the Convention reaffirms the right of persons with disabilities to be recognized everywhere as persons before the law. Norway agrees with the Committee’s understanding that this guarantees that every human being is respected as a person possessing legal personality, which is a prerequisite for the recognition of an individual’s legal capacity, and that there are no circumstances permissible under international law where a person may be deprived of the right to recognition as a person before the law, or in which this right might be limited. 

Norway also recognizes that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life, in conformity with Article 12 (2), and that Article 12 affirms a permanent presumption that all persons with disabilities have full legal capacity. As the Committee observes in paragraph 11, legal capacity includes both the capacity to be a holder of rights and an actor under the law. In Norway’s opinion, the Draft General Comment does not sufficiently distinguish between these two components of legal capacity. Legal capacity to be a holder of rights, as the right to recognition as a person before the law, can never be removed; every human being is entitled to protection by the legal system. 
The legal capacity to act under the law, or exercise legal capacity, is subject to further regulation in Article 12 (3) and (4).   According to Article 12 (3), the States Parties have an obligation to take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity. It is of the greatest importance that the States fulfill this obligation, and provide assistance tailored to the individuals’ needs and preferences. The level of support needed can vary significantly, both from one individual to another, and as a situation may change over time. In some situations, the person in need of support may not be able to give an informed consent, or to communicate his or her will and preferences at all. Others may be acting in ways that are contrary to their interests and carry the risk of grave consequences for their health and well-being or financial situation. In such circumstances, what the Committee refers to as “substitute decision-making” may be necessary, as a last resort, in the interest of the person concerned. 

The human rights principle of self-determination must be interpreted in the light of, and weighed against, other human rights. The assumption of legal capacity in all situations may compromise other rights for people with decision-making difficulties, for example the right to life, the right to health and the right to fair trial.

The Committee does not mention or discuss the situation where an individual is unable to express his or her wishes or preferences at all, regardless of the level of assistance given. In such cases, the support needed will necessarily imply making decisions on behalf of the person concerned. In our opinion, in such cases it is preferable that the legislation acknowledges that decisions are made on behalf of the person concerned, and provides legal safeguards to ensure that this competence is not abused. When it would necessarily be a fiction to maintain that the disabled person is the one making decisions, not acknowledging this would entail the obvious risk that the person who is “assisting” in the decision-making process is in reality expressing his or her own will and preferences, and not those of the disabled person.

Norway agrees that it would be contrary to the Convention to withdraw the legal capacity to act solely on the basis of a diagnosis or disability. Possible limitations should be considered on an individual basis, and must be restricted to the extent which is absolutely necessary in the individual case. This should only happen as a last resort, for instance because the person concerned is clearly not able to look after his or her interests, or is acting in a way that is causing serious damage to his or her well-being, and only when this problem cannot be remedied by supportive and voluntary measures. The measures applied should be proportional and tailored to the person’s circumstances. Limitations of the legal capacity to act should not take place when less interfering means are sufficient in light of the situation. 
States must provide for accessible and effective legal safeguards to ensure that such measures are not abused.
The Committee also comments (in paragraphs 27, 36 and 37) on the relationship between the right to legal capacity under Article 12 and the right to liberty and security of person under Article 14 and the right to health care under Article 25. The Committee seems to be of the opinion that any legal provisions that allow for compulsory detention and treatment of mentally ill persons are contrary to the Convention, even when the detention and treatment are also subject to other strict criteria in addition to the existence of a psychiatric disorder. 
Article 14 no. 1 b) affirms that “the existence of a disability shall in no case justify a deprivation of liberty”, and Norway fully agrees with this. However, this provision may not be read as signifying that the existence of a mental disorder may not be one of several criteria for the use of non-consentual institutionalisation and treatment. Article 14 prohibits legislation and practices where the existence of a disability alone justifies the deprivation of liberty or compulsory treatment. This interpretation of the Convention is also supported by state practice of the State Parties to the Convention. 
While agreeing that mental health services should as far as possible be based on voluntary consent, and that it should be a goal for the national health care services to minimize the use of compulsory care and treatment to the extent which is absolutely necessary, Norway is of the opinion that the Convention allows for legal provisions that enable compulsory care or treatment of mentally ill persons, given that these provisions meet a number of strict criteria. 

As already mentioned, the existence of a mental illness or disability is not in itself sufficient to allow deprivation of liberty or compulsory treatment. However, compulsory care and treatment may be appropriate when this is necessary in the individual case, for instance when persons are incapable of making decisions about their treatment and/or present a serious risk of harm to themselves or other people, and when no less intrusive means are likely to be effective. The treatment given should be in accordance with generally acknowledged medical standards. The decision to submit a person to compulsory care or treatment should be subject to strict legal safeguards, and the patient should have access to review of the decision by an impartial body. Compulsory care and treatment which meets these criteria cannot be considered unlawful or arbitrary deprivation of liberty under Article 14 of the Convention.

Article 25 of the Convention establishes the right of people with disabilities to health services in general. According to Article 25 (d), States Parties shall require health professionals to provide care of the same quality to persons with disabilities as to others, cf. also the principle of equality and the prohibition of discrimination in Article 5 of the Convention. A natural interpretation of this principle of equality or prohibition of discrimination is that it entails an obligation to treat similar or comparable cases in the same way. It is not a breach of the principle of equality to consider different illnesses and disorders differently with regard to the medical treatment that is required. This also applies when individual circumstances make compulsory measures necessary in the treatment of a serious mental disorder.

The obligation of the States Parties under Article 25 (d) to require health professionals to provide care of the same quality to persons with disabilities as to others, “including on the basis of free and informed consent”, must also be understood in light of the context described above. A natural and reasonable interpretation of the provision in Article 25 (d), also taking into account its placement and context, is that persons with disabilities shall generally be provided with care of the same quality as others in comparable situations. This care is to be provided on the basis of free and informed consent to the same degree as for others, provided that the person concerned is capable of giving an informed consent. Thus, a mentally ill patient may not be subjected to compulsory somatic treatment, save in the exceptional circumstances when such treatment is also permissible for other patients. 
Against the above background Norway is of the opinion that Draft General Comment No. 1 should be carefully reconsidered on several accounts, taking into consideration the prevalent understanding among the States Parties of the obligations assumed under the Convention.
