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February 2014
Submission by the Open Society Foundations to the Committee on the Rights of Persons with Disabilities
On the Draft General Comment on Article 12 of the Convention – 
Equal recognition before the law
The Human Rights Initiative of the Open Society Foundations
 is pleased to submit the following remarks in response to the call by the UN Committee on the Rights of Persons with Disabilities for comments on the draft general comment on Article 12 of the Convention on the Rights of Persons with Disabilities – Equal recognition before the law.
I. Overview remarks on the general comment 
The Human Rights Initiative supports organizations challenging the denial of the recognition of legal capacity or developing models of supported decision-making in Bulgaria, China, Colombia, the Czech Republic, Kenya, and Zambia, among others, providing a perspective on ways in which such denial occurs and efforts to remedy this violation, across diverse contexts. 
In many contexts, the ways in which the paradigm of supported decision-making will be implemented is a work in progress. As models of legislation and practice are pioneered in around the world, these will feed into more detailed implementation guidance in the future. 
We respectfully submit, however, that the current general comment could be strengthened by pointing at specific ways in which the recognition of legal capacity is limited or denied in various contexts. By identifying how these practices manifest in different contexts, the general comment will provide greater guidance to States in recognizing and taking immediate steps to abolish such practices. 

Based on accumulated findings from advocacy efforts around the world, in the following pages we suggest ways to incorporate more detailed references to these practices and to bolster the concluding guidance to States on national-level implementation. 
II. Specific recommendations to strengthen the general comment
1. Express more clearly how the denial of the recognition of legal capacity violates a range of human rights
Paragraph 8 states that “[l]egal capacity is indispensable for the exercise of economic, social and cultural rights,” yet only makes mention of some of what have been characterized as civil and political rights—including the right to vote, to marry and found a family, to liberty—in parentheses at the end of the paragraph. States obligations to respect all rights flowing from the recognition of the right to legal capacity should be expressed more clearly. This section of the comment could be strengthened by referencing the deprivation of “fundamental” rights in the body of the paragraph alongside the mention of economic, social and cultural rights. 
2. Capture denial of the recognition of legal capacity in contexts where this denial occurs outside of court procedures or primarily through customary law and in informal settings 
The draft general comment speaks primarily to legal contexts where persons with disabilities’ legal capacity is regulated in designated laws such as guardianship or family laws, and where formalized procedures are applied as a matter of course to deny or limit individuals’ legal capacity (for example when an individual turns 18, or applies for social services). Identifying those laws and practices is straightforward, as is the call to modify or abolish them. 
In many other parts of the world, however, denial of the recognition of legal capacity occurs primarily through informal mechanisms or customary law. This does not mean that violation of the recognition of legal capacity does not occur. Precisely because this denial happens through informal mechanisms, it is imperative to identify these denials as a prerequisite for change.

In some countries, no formal procedure exists for the appointment of a guardian. The legal framework strips persons of recognition of their legal capacity and accords authority in decision-making to a succession of the person’s relatives (spouse, adult children, siblings, etc.) with no formal appointment procedure.
 
In other countries, even if formalized procedures exist, they are utilized infrequently and irregularly, thus eluding identification or the need for change.
 
Whichever the case, when an occasion arises for interface with the formal system, often the individual is treated as bereft of legal capacity, and a family member, or whoever presents himself or herself with the individual, is vested with the ability to make decisions for the individual. This often occurs devoid of any process, even if the law is silent on authorizing such a removal and “transferal” of the recognition of legal capacity. 
In such a manner, for example: 
· Confinement to a psychiatric hospital or to an institution will be conducted, and considered “voluntary,” even without the consent of the individual and in some cases against the individual’s will, as long as the individual is brought in by a family member or another accompanying person.

· De facto denial of legal capacity may happen within family or community circles undetected by a formal system. An individual with a disability may be deprived of his or her inheritance by siblings, an act that often goes undetected by the formal system. Often, persons with disabilities who are dependent upon support from others to perform activities of daily living are stripped of any ability to make decisions for themselves, ranging from what to wear, who they can have relationships with, where to spend their time, whether they can study, work, or live.
 In such cases, though the State may not be the party responsible for denying the recognition of the person’s legal capacity, it has a duty to work with individuals, families, and communities to prevent such infringement by: (i) providing access to supports and services that allow for the development of persons’ ability to make their own decisions; (ii) training for support persons in how to support the person with a disability in decision-making; and (iii) a culture that respects the right of persons with disabilities to make their own decisions.
We suggest that the general comment provide examples of manifestations of denial of the recognition of legal capacity in informal settings and guide States to identify and modify or abolish these practices as necessary. 
4. Capture prevalent manifestations of (formal) deprivation of the recognition of legal capacity with respect to other rights enshrined in the Convention 

The survey in the draft general comment of the “Interrelationship of Article 12 with other Provisions of the Convention” is crucial to understanding how Article 12 is violated, and is a pre-condition to applying the obligation in Article 4(2) to modify and abolish existing laws, regulations, customs, and practices that constitute discrimination in relation to legal capacity. 
We propose, however, that reference be made more clearly to those practices violating the core of legal capacity. While some practices that deny the recognition of legal capacity are referenced in the current draft, we believe the comment would benefit from spelling out these practices more clearly. In particular, we submit that those practices common to most legal systems that put up “threshold” barriers to the recognition of persons with disabilities’ legal capacity—such as removing any recourse to legal remedies, denying individuals’ right to live in the community, or allowing for violations of physical or mental integrity—require further elucidation. The institution of guardianship should be dismantled. So should the web of practices that surround and uphold this institution. Examples are provided below. 
a. Highlight barriers to recourse to legal remedy, access to justice and access to courts
(i) One of the most insidious manifestations of the denial of legal capacity is denying the individual any recourse to court, whether on the basis of an incapacity determination, the appointment of a guardian, or a combination thereof. In some countries, an individual cannot challenge the appointment of a guardian or any of the guardian’s actions; only the court, or a third party, can do so. Moreover, the guardian is also automatically considered the agent of the person ad litem.
 In some countries, the implications of a finding of full incapacity include incapacity to appoint a lawyer to represent oneself or to access the court. The Kafkaesque consequences are obvious. In Shtukaturov v. Russia, the European Court of Human Rights found such consequences in violation of the right to liberty and security, the right to fair trial and the right to respect for private and family life under the European Convention on Human Rights. 

These practices, with such profound threshold implications, are only indirectly referenced in the current draft (under paragraph 35).  Having legal recourse at all, independent of one’s guardian, is fundamental to realizing one’s other rights. It is also fundamental to challenging the institution of guardianship where the State is not implementing its obligations on Article 12 to dismantle this institution. The widespread contrasting practice merits a clearer emphasis in the general comment in order for States to immediately identify and abolish it. 
(ii) Removal of legal capacity in the context of criminal procedures is widespread in most if not all legal systems. Imposing the “insanity defense” or other “special measures” which depart from regular criminal procedure and the various guarantees embedded in it results in violations of the right to representation and to a fair trial, and subjects individuals who fall under these categories to sub-standard procedures that, among others, deny due process, place discriminatory restrictions on opportunities for early release benefits, and result in forced treatment or confinement, at times for an unlimited period and at the full discretion of the medical profession. 
(iii) In addition to the important mention of accommodation and support in testifying and other judicial proceedings (paragraph 35), mention should be made of the duty to abolish laws incapacitating persons with disabilities or certain kinds of disabilities from being witnesses or rendering their testimony inadmissible. 
b. 
Refer to ways in which the right to vote or stand election are violated
Explicit reference to practices limiting legal capacity is wanting in the section on political participation. Limitations may be embedded in constitutions, election laws and electoral committee processes. They may take the form of categories of people who are or may be barred from voting, such as people “of unsound mind” or those who have been appointed guardians or otherwise incapacitated by courts (practices which are now in themselves contested in light of CRPD Article 12). We suggest that these ways in which the right to political participation is violated be mentioned explicitly, together with guidance on eliminating them from States’ law books and practice. 
c. Illustrate how denial of legal capacity enables violation of reproductive rights
Though forced sterilization is mentioned (in paragraph 31), the link between denial of legal capacity and the space it opens to administer forced sterilization requires illumination. One of the main loopholes through which forced sterilization of persons with disabilities, in particular women and girls, takes place is through having others consent in their name, whether a family member, a formal guardian, or the court. It is important to clarify that no law or procedure should be in place that allows the administration of sterilization, or other procedure relating to reproductive rights, without the informed consent of the individual him or herself. 
d. More explicitly address the link between denial of legal capacity and institutionalization
Denial of legal capacity is one of the most powerful contributing mechanisms to institutionalization. Once a declaration of incapacity is in place, courts, judicial committees, social services agents, or guardians have free reign to place an individual in an institution. As mentioned above, in many systems such placement will be considered “voluntary.” At the same time, often individuals are barred, by virtue of their incapacitation, from any legal recourse to challenge their institutionalization independently of their guardian, which, as mentioned in the general comment, in some cases is the institution’s director. The cases of Shtukaturov v. Russia
 and Stanev v. Bulgaria
 are indicative of the massive scale of this phenomenon, hence the importance of naming this practice and prohibiting it.
e. Issue a specific prohibition against the requirement that a person be placed under guardianship to receive access to services and supports or other benefits

In many countries, States and other entities require that persons with disabilities be placed under guardianship to access, among others, state-sponsored services and supports, insurance benefits, or retirement pensions. The Committee should issue specific guidance to states that they should abolish this requirement and instead develop ways in which individuals can access services with recognition of their legal capacity intact. 
5. Following from the above: Implementation guidance should specify types of violating laws and practices 
Once the typical ways in which legal capacity is compromised are captured, as proposed above, whether occurring through the formal system or through customary law or practice, and in a variety of manifestations, the implementation guidance to States can be more specific. 
Following from the above, we propose that  paragraph 46 (1) provide more detail from the enumerated laws and practices on the need to abolish substituted decision-making regimes. The guidance should point at types of regimes, areas of law, and various practices that need to be scrutinized and abolished or amended. 
6. At the conclusion of this document we would like to make an overarching comment about providing greater clarity between the right to legal capacity and the right to the recognition of legal capacity
The general comment often conflates the concepts of the right to legal capacity, which it correctly defines in paragraph 8 as “a universal attribute inherent in all persons by virtue of their humanity,” and the right to the recognition of legal capacity. 

For example:

· The final sentence of paragraph 9 states, “All practices that in purpose or effect violate article 12 must be abolished in order to ensure that full legal capacity is restored to persons with disabilities on an equal basis with others.” If all humans possess legal capacity by virtue of their humanity, then legal capacity cannot be denied nor restored, rather, it is the recognition of one’s legal capacity that is denied or respected. The phrase would be clearer if it were redrafted to say, “All practices that in purpose or effect violate article 12 must be abolished in order to ensure that the recognition of persons with disabilities’ full legal capacity is respected on an equal basis with others.”

· The second sentence of paragraph 23 states, “However, these regimes have certain common characteristics: they can be defined as systems where (i) legal capacity is removed from a person, even if this is just in respect of a single decision. . . .” This phrase would be clearer if it were redrafted thus: “However, these regimes have certain common characteristics: they can be defined as systems where (i) the recognition of legal capacity is denied, even if this is just with respect to a single decision. . . .”
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