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Submission to the Committee on the Rights of Persons with Disabilities on the Draft General Comment of Article 12 of the UN Convention on the Rights of Persons with Disabilities
Introduction

1. PERSON is a project whose objective is to enhance the participation of Balkan civil society organisations in legislative and policy reform on legal capacity to ensure domestic implementation of the UN Convention on the Rights of Persons with Disabilities. 

2. PERSON welcomes the Draft General Comment on Article 12 of the CRPD as well as the opportunity provided by the CRPD Committee to proffer a submission on the Draft General Comment. 
Structural Comments
3. In general, PERSON welcomes and supports the structure of the Draft General Comment – and feels that the division into normative content, substantive obligations and the relationship with other provisions of the Convention, is helpful. In some places, the General Comment could go beyond making ‘recommendations’ and use more imperative language in wording the obligations of the States Parties.
Substantive Comments

4. The General Comment could provide greater detail on what constitutes a violation of the right to legal capacity. It is clear from the Draft that legal capacity includes both legal standing and legal agency – but further clarity could be provided on actions which impact on an individual’s ability to exercise legal agency. For example, certain intrusions on a person’s autonomy do not violate the right to legal capacity – since we are all constrained in our actions by the criminal and civil law of our countries. The relationship between a violation of a person’s legal capacity and a failure to give the person meaningful choices in life (such as control over activities of daily living and decisions about what to eat and wear or how to spend one’s day) needs to be made clear in the General Comment. This is an especially pertinent question in circumstances of informal denials of legal capacity and denials of the exercise of legal capacity in systems where adult guardianship or substitute decision-making does not formally exist or is not usually applied.
5. The General Comment should provide greater clarity in the definition of substitute decision-making. Our proposal is to define substitute decision-making to mean instances when a person’s legal capacity is removed, and someone else is chosen to make decisions for the person, who can be imposed on the individual against her will. The General Comment should make it clear that while many substitute decision-making regimes operate on the basis of ‘best interests’, a system can still be a substitute decision making regime even if it does not explicitly state that decisions are based on the objective ‘best interests’ of the individual.
6. The General Comment should give specific guidance regarding ‘functional’ approaches to assessing mental capacity. It is not clear whether the General Comment outlaws 'functional' approaches to mental capacity in general, or only when these approaches are discriminatorily or disproportionately applied to people with disabilities. Our proposal is a strong statement to the effect that the functional test of mental capacity is a violation of Article 12 wherever it is used to restrict or deny an individual’s legal capacity. Our belief is that the application of such a test inevitably results in discrimination on the basis of disability, whether or not the test itself explicitly states that it is only to be applied to individuals with particular. The General Comment should also direct states not to use ‘functional’ assessments of mental capacity to determine what support options a person with disability can obtain.
7. The General Comment should shed some light on how Article 12 affects some of the existing planning options such as advance directives. Advance planning in mental health has the potential to become substitute decision-making, particularly where advance directives are based on the flawed concept of mental capacity (i.e. a person makes a directive when they are thought to possess mental capacity and it is activated when the person is thought to lack the requisite mental capacity). States Parties require guidance on how advance directives should be framed so as not to be in conflict with the CRPD. For example, in what circumstances should advance directives be considered part of supported decision-making? Should a person who is in a crisis be allowed to revoke their advance directive on an equal basis with others? Our proposal is for the Committee to require that states make advance-planning options available to all individuals regardless of disability. Further, the same rules that apply to advance directives for physical health should also apply in the mental health realm without discrimination. Whatever solutions States Parties choose should be in line with the objectives and spirit of Article 12, namely, to protect freedom and autonomy of decision-making and to respect self-determination (to the highest attainable extent). While the General Comment should not be too prescriptive, states do need general guidance to adapt existing advance planning mechanisms to the standard the CRPD requires.
8. The General Comment should clarify when, if ever, an intervention can be permitted which interferes with an individual’s legal capacity without leading to a violation of Article 12. For example, it should state whether the use of life saving physical intervention is permissible where it has not been possible to obtain the individual’s consent in situations of real and immediate danger. 

9. The General Comment should clarify the reference to the restriction of legal capacity based on criminal conviction. It may be that Committee means that individuals (regardless of disability) who are found guilty of criminal offences have their legal capacity restricted through the prison system, and that this is not a violation of Article 12. However, this could be more clearly stated, as otherwise, there is a danger that people with disabilities convicted of criminal offences may have their legal capacity restricted even more than their non-disabled peers, for example, through the imposition of forced treatment on offenders with psycho-social disabilities. 

10. The General Comment could provide more detailed guidance to States Parties on how to implement Article 12 in ‘hard cases,’ where individuals are unable to communicate their will and preference or where the will and preference of the individual presents significant concerns regarding his or her health or wellbeing or the health or well-being of others. For example, when an individual is in a coma, has significant difficulty with communication, or when an individual is experiencing psychosis or other difficulties with interpreting reality, how should that person’s will and preferences be discovered and applied in practice? The General Comment must not be overly prescriptive. It must allow States to create structures that are adapted to their own societal landscapes, taking into account past systems and culturally specific communication and social mores. However, more detail in the General Comment is needed to provide a robust framework for States to build Article 12 compliant systems. As such, it would be beneficial to offer illustrations of Article 12 compliant alternatives/possible solutions without making an exhaustive list (including support agreements, advance planning, and the designation by the individual of representatives or proxies for certain types of decisions).

11. The General Comment does not specifically address how States Parties should transition individuals currently under substituted decision-making regimes into a support paradigm. We suggest that the General Comment could include a paragraph on the unique needs of people who have experienced substituted decision-making, including in institutional settings. We also recommend specific a specific instruction to State Parties to review all cases of substituted decision-making to effectively transition these cases into a support model. Persons who have been under guardianship should not be left without support at any time in the course of the transition process.
12. The General Comment should also include a recommendation for states to create Constitutional or statutory provisions to protect the right to legal capacity on an equal basis for all. This provides a concrete legal source for challenging unequal and discriminatory legal capacity denials.
Conclusion
13. We thank the Committee again for the opportunity to provide this submission on the Draft General Comment. We welcome the publication of the final draft of the General Comment.
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