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Introduction

The Society of Trust and Estate Practitioners (STEP) is the worldwide professional association for practitioners dealing with family inheritance and succession planning. STEP helps to improve public understanding of the issues families face in this area and promotes education and high professional standards among its members. 

STEP has over 19,000 members across 80 jurisdictions from a broad range of professional backgrounds, including lawyers, accountants, trust specialists and other practitioners. In the UK STEP has over 6,500 members and supports an extensive regional network providing training and professional development.

We welcome this opportunity to submit our views on the draft General Comment on Article 9 in the Convention on the Rights of Persons with Disabilities. 

Draft General Comment on Article 9 of the Convention - Accessibility 

To avoid the risk of discrimination within anti-discrimination, the draft general comment upon issues principally in relation to the physical environment should address with equal emphasis the parallel issues in the non-physical environment.   For people who have not encountered them, non-physical barriers are less easy to conceptualise than physical ones.  The underlying issues are however so similar that it can be both legitimate and helpful to explain the non-physical barriers by analogy.  It is essential, however, that they are not only explained, but addressed. 

Likewise, any comment on Article 9 should be as robust in relation to intellectual disabilities as it is in relation to physical disabilities.  

An example, which is also a major issue of disability discrimination in its own right, is the frequent difficulty encountered by appointees (attorneys, deputies, guardians, and so forth) in persuading banks and other institutions to accept and act upon their authority, even when official certificates are presented.  These arrangements are as much measures to overcome intellectual disabilities as is a wheelchair to overcome a physical disability.  To create unnecessary difficulties in relation to use of arrangements to overcome intellectual disabilities is just as unacceptable discrimination as creating equivalent unnecessary difficulties for the wheelchair user.

The proposed general comment should address non-physical barriers to accessibility as equally robustly as it addresses physical barriers. It should address obstructions to access for people with intellectual disabilities as comprehensively as it addresses obstructions affecting people with physical disabilities.  

The promotion of accessibility in the legal environment for people with intellectual disabilities should be addressed as fully as the draft general comment addresses issues of accessibility in other environments and for people with physical or sensory disabilities.  This means promoting the use, as appropriate in each individual case, of measures supporting autonomy and/or protective measures, as set out in our comment in relation to Article 12.  Protective measures should only be applied where they are unavoidably necessary, and then subject to appropriate controls as outlined in Article 12.4. Where they are necessary, it is essential that to promote and safeguard the rights and interests of the disabled person, protective measures should be put in place and properly operated.

Issues of balance between autonomy and protection are best addressed where people are able to put in place their own mechanisms, and actually do so while they are able to. (Of course, aspects of protection are required both to ensure that these arrangements are truly an exercise of the person’s own autonomy when established, and that they are properly operated if and when the person establishing those mechanisms is no longer fully able to monitor their implementation).  

The most common of such anticipatory measures is the Power of Attorney.  Other such anticipatory measures include advance directives.  It would be helpful if the UN Committee emphasised the benefit of such anticipatory measures, setting out their advantages over responsive measures.  These advantages already have the support of the Council of Europe in its Recommendation on Principles concerning Powers of Attorney and Advance Directives for Incapacity (Recommendation Rec(2009)11).   

The Committee, in its proposed general comment, should likewise emphasise the importance in promoting and safeguarding the rights and interests of people of intellectual disabilities, of having fully human rights-compliant regimes of responsive measures to promote and protect the rights and interests of people whose intellectual disabilities result in impairments of actual capability; and for those responsive mechanisms to be applied where required (but only if, to the extent, and for so long as required) in individual cases.  This of course cross-refers to the criteria in Article 12.4, and the other elements identified there. The effectiveness of the Convention will only be enhanced by clear recognition of the interdependence of various articles, as opposed to taking them in isolation: an approach which  is already adopted by the Committee under the heading “Inter-Sectional Issues”.   

The above points could be taken further.  In terms of the Convention, this would extend to applying to the legal environment in areas such as those covered by Articles 9 and 12, the concept of “universal design” referred to in paragraph 21 of the UN Committee’s draft.  (See Article 2 of the Convention and the requirement to undertake or promote research and development of (inter alia) universally designed services in paragraph 1(f) of Article 4 (paragraph 21 of the draft general comment refers  to “Article 4, paragraph 4(f)” but we think this should be a reference to paragraph 1(f)).  

In the legal environment, the approach proposed above would best be achieved by adopting what could be termed “reversed jurisprudence”, by encouraging legislatures to apply to future legislation in all areas of law, the following principle: the starting point for any legislation should be to legislate in terms of those most in need, building in facilitative and protective measures which can be relaxed for those who do not require them.
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