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Priority issues reflected in the WNUSP Recommendation for an amended text of the Draft General Comment on Article 12:

1. Correct the apparent typographical and grammatical errors, in paragraph 38 (change “violation of mental health laws” to “violation found in mental health laws”) and in paragraph 23 (change “and” to “or” in the enumeration of features of substituted decision-making systems – it is not the case that substituted decision-making systems will have all those features).

2. Harmonize paragraph 21 with paragraph 13 by clarifying that functional tests and outcome-based approaches to legal capacity always violate Article 12 and are not permitted.  

3. Harmonize paragraph 25 with the section on normative content to ensure 1) that the full range of support options, as outlined in paragraph 15, is acknowledged and provided for, and 2) that the provision of access to support is clearly situated as part of a regime of inclusive legal capacity that is grounded in full respect for the decision-making of persons with disabilities.

4. Throughout the draft General Comment, instead of referring to the provision of support as the sole obligation that is to be implemented in contrast to the deprivation of legal capacity, should acknowledge the obligation to respect the decision-making of persons with disabilities as well as the provision of support.  This appears in paragraphs 13, 14, 19, 20, 37, 38 and 46(a).  

5. Paragraphs 12 and 13 should be clarified to ensure that the problematic concept of mental capacity is not accorded any weight as a matter of law or social policy.

6. The normative content on safeguards should be strengthened to ensure that safeguards do not result in the deprivation of legal capacity to any person.

7. The concept of responsibility for one’s own decisions should be addressed as an aspect of legal capacity.  We have made suggestions for language in paragraph 11 and under Article 13 on access to justice.  

8. The paragraph on Article 7 should address fully the content of 7.3 on the standard for children’s exercise of decision-making and should delete the reference to 7.2 on the best interest of the child, which is not related to legal capacity.

9. The discussion of reasonable accommodation under Article 5, and accessibility under Article 9, should be addressed more meaningfully as positive obligations related to legal capacity and should ensure that the obligation in Article 13 to provide procedural accommodations is fully taken into account.

10. Informal as well as formal decision-making should be addressed in paragraph 11 and paragraph 25.  Contextual issues such as poverty and issues related to living in the community and building the social capital of communities in order to accommodate and support the exercise of legal capacity by persons with disabilities should be addressed more fully.

11. The discussion of Article 14 should address the existence of involuntary commitment and not only the situation where substitute decision-makers make choices about the person’s residence; and also to ensure that people are assisted to leave the place of detention rather than merely have decisions about institutional placement reviewed.  Free and informed consent should be linked to security of the person as well as the right to health.  

12. Privacy of records should be addressed in Article 22, and the rights in Article 23 related to legal capacity should be addressed: sexual relationships, marriage, fertility and child custody.  

13. The concept of legal capacity as a universal attribute should be reflected in the discussion of domestic laws that restrict legal capacity based on bankruptcy or conviction of a crime, by strongly discouraging such laws.  

