QUESTIONNAIRE: UNACCOMPANIED MIGRANT CHILDREN AND ADOLESCENTS AND HUMAN RIGHTS
The Answers provided by the Protector of Citizens of the Republic of Serbia
1. General situation

1.1 What is the situation of unaccompanied migrant children and adolescents in your country? Please provide available statistics and relevant information.
According to the data provided by the Serbian Ministry of Interior, a total of 27.379 children passed through Serbia between 1 January and 1 September 2015.

 On their way to the developed EU Member States, these persons usually stay in Serbia only for a short time. During their time in Serbia, they are placed in open-type institution, which makes any control of the movement of such persons (including unaccompanied minors) very difficult. Open-type institutions include: asylum-seeking centres (a total of five in the whole of Serbia), shelters with humanitarian aid (five of these exist in Serbia at present, but more are about to be opened) and shelter units for a temporary placement of unaccompanied foreign minors (two exist in Serbia, at the Institutes for Education of Children and Youth in Belgrade and Nis). Due to this, unaccompanied minors have often been known to leave the facilities without permission and continue their journey without any subsequent control by the competent authorities. 
When police officers find unaccompanied minors, they are required to notify the guardianship authority – the centre for social work with territorial jurisdiction – which then appoints a guardian and places them in one of the shelter units, either in Nis or in Belgrade. Minors generally spend only a few days at these shelter units, during which time the staff of the facility appoints them a guardian. According to the information available to the Protector of Citizens, the said two shelter units for unaccompanied foreign minors received 100 unaccompanied children in the first half of this year, while in the whole of 2014 they received 157 minors. 

If they express intent to seek asylum in the Republic of Serbia, unaccompanied children are escorted to an asylum-seeking centre, where they are reappointed a guardian by the centre for social work in charge of the municipality where the asylum-seeking centre is situated. According to the official statistics of the Commissariat for Refugees and Migration, a total of 741 unaccompanied minors (726 boys and 150 girls) stayed at the asylum-seeking centres between 1 January and 9 October 2015. However, all these persons will already have left the asylum-seeking centres by now. 

It should be noted, the asylum-seeking centres have been receiving fewer unaccompanied minors since the beginning of the refugee crisis compared to the situation before 1 June 2015. Namely, since the beginning of the refugee crisis the asylum-seeking centres received 62 unaccompanied minors (60 boys and 2 girls), as opposed to 391 unaccompanied minors in 2014.  
1.2 What are the main causes that force or encourage children and adolescents into situations of unaccompanied migration? 
The unaccompanied minors who pass through Serbia mostly come from war-torn countries and their migration is motivated primarily by the situation in their countries of origin, where they face threats to their safety and lives and lack conditions for proper development and regular education. Most of them come from Afghanistan and Syria. 
1.3 Based on your institution’s experience, what are the transit, reception and living conditions of unaccompanied migrant children and adolescents in your country?

A vast majority of the unaccompanied minors only transit through Serbia and do not stay long in the country. Their path to Serbia is unknown. When an unaccompanied minor is found in Serbia, he/she is accompanied by a temporarily appointed guardian to an institution where he/she will be provided with accommodation. The conditions of their temporary placement are satisfactory and care is taken to ensure they are placed separately from adults. However, if there are no other unaccompanied minors, they will be placed in better-equipped sections of the facilities, where families with children are normally placed. The rooms designated for unaccompanied children and families with children are, as a rule, the best rooms available at such facilities.
1.4 What are the main human rights violations faced by unaccompanied migrant children and adolescents in or from your country? Please give examples.

The greatest possible threat they face during their transit through Serbia is the threat to their safety, as there is insufficient control of their movement and they are prone to human smuggling; moreover, they can easily fall prey to the crime of human trafficking or some other form of exploitation. The most common issues they face include communication difficulties due to the language barrier. This also effectively renders them unable to express their own opinion and prevents the authorities from determining whether their choice was voluntary and which underlying reasons motivated them to migrate, which in turn makes it difficult to perform a risk assessment and determine whether the child has been a victim of coercion, intimidation, mistreatment and/or abuse. In Serbia there are no competent translators for Arabic, Urdu, Farsi and other similar languages and even the layman speakers of those languages are scarce. Another issue that emerges in this regard is the quality of the communication between the child and the professionals (social workers, police officers etc.) through a translator, which casts doubt on the child’s ability to properly participate in the process of making decisions which affect him/her. These issues also undermine efforts to reunite the child with his/her family and to determine whether the child is in need of any other appropriate form of protection. The pressing issue of understaffed centres for social workers has culminated in this situation, as the number of children in need of guardianship has increased dramatically. Social workers have acted in all cases where a child was suspected to be unaccompanied, although most of the children initially thought to be unaccompanied were subsequently found to have been only temporarily separated from their adult guardians in the turmoil. As the instances of these cases and children in this predicament outnumber by far the number of employees at centres for social work, the latter have often been forced to skip important elements of the procedure, which resulted in omissions and oversight of important issues. As a result, guardianship work has been incomplete and unaccompanied children have had only sporadic and insufficient contact with their temporary guardians.  

These difficulties have resulted in omissions in the work of the competent authorities, which have not been able to fully guarantee respect for the statutory procedure, as happened in the following case. During one of the preventive visits of the Protector of Citizens’ team to the asylum-seeking centre at Banja Koviljaca, an unaccompanied minor was found on site that had been brought there by members of a non-governmental organisation who found him in a park in Belgrade. He had a statement of intent to seek asylum issued in Presevo, which stated he was to be sent to the asylum-seeking centre in Sjenica. However, at the time when the said statement of intent to seek asylum was made, he had no guardian appointed, or indeed a temporary guardian who would escort him to the Asylum-seeking Centre in Sjenica. In this case the minor was left unsupervised and without any support from the competent authorities and it was only by sheer chance that he was found by a non-governmental organisation, which then escorted him to the Asylum-seeking Centre at Banja Koviljaca. Even after 15 days of his placement at the Asylum-seeking Centre, the guardian appointed to this minor (a social worker at the Centre for Social Work with territorial jurisdiction) had not even had an initial interview with the child. According to the staff of the Asylum-seeking Centre, the child’s father is in Germany and the United Nations High Commissioner for Refugees (UNHCR) is working on reuniting the family. After the Protector of Citizens undertook certain actions within his sphere of competence, the minor’s guardian had an interview with him and he is currently awaiting a family reunion procedure. 
2. Cross-cutting issues

2.1 In connection with article 12 of the Convention on the Rights of the Child, in your country, are there specific mechanisms or procedures to ensure that migrant children and adolescents’ views are heard and fully taken into account in all matters affecting them? If yes, please describe.
It is the duty of every government or public authority to give due consideration to the child’s opinion in all matters concerning the child or in all procedures where his/her rights are being determined. The process and procedure for determining the child’s opinion are governed by the law (specifically by the Family Law, the Bylaw on Organisation, Systematisation and Operating Norms and Standards of Centres for Social Work and other legislation). The law states that the child’s opinion is to be determined in collaboration with a school psychologist or a guardianship authority, a counselling institution or any other institution specialised in intermediation, in the presence of a person chosen by the child himself/herself. In the procedure of determining the child’s opinion, the child is entitled under the law to timely receive all information needed to form his/her opinion. The child’s opinion is taken into consideration according to his/her age and maturity; any child capable of forming his/her own opinions is entitled to freely express such opinion (which is why children of a certain age are required to undergo a specialist evaluation in order to determine whether they are capable of autonomously forming an opinion on the matter under consideration). 
2.2 If your answer to question 2.1 is positive, what have unaccompanied children or adolescents expressed as their main reasons for migrating? And what did they describe as their reception and living conditions in transit and destination countries? 

The barriers and issues affecting proper communication with unaccompanied minors and the determination of their opinion are described in detail in the answer to question 1.4.
2.3 Based on your institution’s experience, do you think the human rights violations inflicted on unaccompanied migrant children and adolescents are motivated by gender considerations?

The unaccompanied children found in the territory of Serbia are largely boys, with significantly fewer girls.
2.4 In your country, what is the legal definition of a child / an adolescent?

The term “child” is not defined in any law of the Republic of Serbia; instead, the Convention on the Rights of the Child, which states that “a child means every human being below the age of 18 years”, applies directly in Serbia and supersedes national law, while the Family Law provides that “the age of majority shall be acquired by reaching 18 years“ (Art. 11).  
3. Laws, policies and coordination mechanisms

3.1 Do you consider that your country’s migration policies take into account the protection of the rights of migrant children and adolescents in general, and of unaccompanied migrant children and adolescents in particular? Is the migrant child/adolescent considered as a distinct right-holder? Are there any specific measures implemented to protect the rights of unaccompanied migrant children and adolescents? If yes, please provide details.

Overall, unaccompanied children are not sufficiently recognised by the national law as right-holders and there are no specific mechanisms in place that have proven their efficiency in practice.   

For this reason, in view of the new developments in the current situation, the Ministry of Labour, Employment, Veteran and Social Issues amended the applicable regulations by passing the Instructions on Acting of Guardianship Authorities. This instrument provides that an unaccompanied foreign minor found in Serbia is to be appointed a temporary guardian from the Centre for Social Work in the town/city where he/she was found, who escorts the child to a social security institution for placement. After that, a new guardian is appointed from the Centre for Social Work in charge of the territory where the institution of the foreign minor’s placement is situated. If the minor states intent to seek asylum in Serbia, he/she is escorted by the guardian to an asylum-seeking centre. After the placement at the asylum-seeking centre, he/she should be appointed a new guardian from the Centre for Social Work in charge of the relevant territorial unit. However, all these procedures are in practice reduced to mere formalities.

3.2 In your country, are there specialized authorities/personnel/services trained to specifically deal with migrant children and adolescents (such as migration or border officers, psychosocial support, etc.)?
In the Republic of Serbia, these activities are the responsibility of centres for social work, which provide different forms of guardianship protection to children. Furthermore, the police officers who deal with children (including members of the border police) have undergone specific training and are certified to work with minors. However, the number of professionals in Serbia who underwent specialist training to deal with migrant, refugee or unaccompanied children and adolescents remains negligible.
3.3 What are the main challenges and barriers (legal, political, financial, administrative, economic, social and cultural) that impede the effective protection of unaccompanied migrant children and adolescents in your country/from your country?

The main barriers that impede the effective protection of unaccompanied children are extremely scarce human resources and material capacities of centres for social work, the lack of competent translators, the time-consuming procedure of appointing guardians and the inefficient work of the guardians, focused on complying with the formal aspect rather than the substance of their work. 

There is a lack of mutual cooperation and communication between centres for social work in the territory of Serbia and their work remains uncoordinated. Under the present circumstances, this results in numerous issues fraught with the procedure of appointing guardians and exercising guardianship duties in relation to unaccompanied minors. For example, unaccompanied minors placed at asylum-seeking centres will be appointed as many as three guardians during the different stages of the procedure, who will have only perfunctory contact with their wards or will not interact with them at all. The centre for social work with territorial jurisdiction over the territory where an asylum-seeking centre holding an unaccompanied minor is situated receives notice of this fact directly from the asylum-seeking centre. For the centre for social work (CSW) at the town/city where the asylum-seeking centre is situated to appoint a guardian to a foreign minor, the CSW that had previously appointed a guardian first has to decline jurisdiction. This procedure of declining jurisdiction and appointing a guardian takes between 5 and 10 days. During that period, unaccompanied foreign minors have been known to leave the asylum-seeking centres without permission and without a guardian appointed. In 2015, of the 79 unaccompanied foreign minors placed at the Asylum-seeking Centre at Banja Koviljaca (where most of the unaccompanied minors are placed because the conditions are the best of all facilities), guardians from the CSW with territorial jurisdiction have been appointed in only 3 cases; in 2014 there were 61 minors and 15 of them were appointed guardians; in 2013, of the 115 minors, 3 were appointed guardians; while in 2012, only 4  of the 185 minors were appointed a guardian by the CSW. It is not uncommon for a child to be placed at the Asylum-seeking centre with no guardian appointed. During such period, the foreign minor is likely to feel scared and threatened and may leave the asylum-seeking centre without permission, thus foregoing any help he/she ought to have received from the authorities.

3.4 As a national human rights institution, do you participate and collaborate with governmental and other organizations to elaborate effective measures to protect the rights of migrant children and adolescents, and monitor and evaluate their implementation?
In the field of migrations, the Protector of Citizens cooperates with the Ministry of Interior and the Commissariat for Refugees and Migration, as well as with the Parliamentary Committee on Labour, Social Issues, Social Inclusion and Poverty Reduction. To date there has been no specific cooperation with the institutions in charge on matters concerning exclusively the rights of migrant children.
4. Others:

 3.5 Do you think there is an effective collaboration between countries in your region to guarantee the promotion, protection, respect and fulfilment of the rights of unaccompanied migrant children and adolescents? Please explain your answer.

Despite the fact that European countries have recognized the scale of the problems in relation to the growing migratory trend from conflict-affected countries, a necessary coordinated response is yet to come. In order to help facilitating an efficient and effective response to the refugee crisis, the Protector of Citizens is organizing the international conference “Ombudsman/National Human Rights Institutions – Challenges to Human Rights in Refugee/Migrant Crisis’’ in Belgrade, on 23-24 November 2015. One of the main topics would be about additional safeguards to protect rights of vulnerable groups in migration, primarily children.
4.1 What is the role of your institution in the protection of unaccompanied migrant children and adolescents? And what is the role of civil society organizations in that regard?  
The Protector of Citizens deals with the issue of unaccompanied children through preventive and monitoring activities of the ways in which the competent authorities ensure the exercise and protection of the rights of refugee children. The Protector of Citizens also pays visits to places where such persons may be found and inspects the makeshift shelters in order to determine the conditions provided for the placement of children. Within the institution of the Protector of Citizens, these duties have been performed jointly by the Department for the Rights of the Child and the National Preventive Mechanism. The Protector of Citizens also cooperates with relevant institutions and Ministries in order to obtain available information on refugee children in the territory of Serbia. Non-governmental organisations with teams that are frequently in the field and visit the institutions where these persons are placed, as well as any informal gathering points for refugees and migrants, are another valuable source of information on the status of unaccompanied children. The Protector of Citizens has established cooperative relations with relevant non-governmental organisations. 

Given the high vulnerability of this group, it is very unlikely that these persons would file complaints with the Protector of Citizens for the protection of their rights (indeed, not a single complaint has been received to date). For this very reason, the Protector of Citizens conducts control procedures on the basis of the knowledge acquired in the course of his activities and on the basis of information obtained through cooperation with other competent authorities or civil society organisations. An example for this is an ongoing case in which the Protector of Citizens is investigating whether the competent authorities have undertaken all statutory measures in case of suspected abuse, neglect and exploitation of a refugee child.

4.2 Please provide examples of best practices with regard to issues related to unaccompanied migrant children and adolescents.
The Protector of Citizens has reviewed the procedure followed by the competent authorities in the procedure of family reunion and protection of a ten-year old boy from Afghanistan who was found by a police patrol in the area of the border with Hungary. The child was separated from his parents at the time of crossing the Hungarian border. The boy was first provided with emergency temporary accommodation at the nearest children’s facility – the Home for Children without Parental Care “Kolevka” (“Craddle”) in Subotica. The boy was then escorted by a temporary guardian appointed at the CSW in Subotica to the Shelter for Migrant Children in Belgrade at the Institute for Education of Children and Youth “Vasa Stajic”, after which he was placed at the Asylum-seeking Centre at Banja Koviljaca. The UNHCR was alerted in order to contact the boy’s parents, after which the Asylum-seeking Centre at Banja Koviljaca undertook activities to reunite the boy with his family through the UNHCR. The family subsequently continued their transit together with other refugees. 
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