Impact of National Drug Policy on Human Rights in Georgia
Background information
This report provides an overview of legal situation of drug users in Georgia, also the legislative basis regulating the drug crime, main trends of current judicial practice towards the users and street drug testing procedures, which are still actively used by law enforcement officers as an important mechanism for addressing the problem. At the same time the emphasis will be laid on the treatment-rehabilitation programs offered to drug users by the state, and the access to these programs for the representatives of various vulnerable or discriminated groups.

The report is based on the information and material obtained, processed and studied by the NGOs working on drug policy and rehabilitation issues. Contents of the document are also based on legislation analysis, official information inquired from public and private institutions, and secondary analysis of studies and reports on this topic. This report has been prepared with the support of the Open Society Georgia Foundation. 
Key Challenges 
· Repressive drug policy of the state, within the frameworks of which main emphasis is laid on punishing the individuals and isolating them from the community;
· Inadequately strict sanctions envisaged in various articles of the Criminal Code;
· No differentiation of the person selling drugs from the person keeping drugs for personal use;

· In the environment of criminalizing the drug usage, possibility to impose deprivation of liberty as punishment for drug use only;

· Automatically depriving a person charged with drug crime of whole range of civil rights, which results in their additional stigmatization and segregation from the society;

· Unfair definition of the quantities of some drugs as small, medium, large and especially large quantities;
· Ungrounded and degrading procedures are used when administering the street drug testing;

· Law enforcement officers do not act in good faith when using available investigative or procedural instruments, and there is no effective court control over them;

· Insufficient treatment/rehabilitation programs for drug use, as opposed to tens of million Georgian Lari imposed as fines on the individuals convicted of drug crime, which is a heavy financial burden for these individuals and their family members;
· Low public awareness regarding the harm reduction and prevention of diseases possibly linked to drug usage;

· Ineffectiveness of treatment/rehabilitation programs.
Recommendations 
· Fundamentally change the state approach towards the problem, and introduce approaches that are based on harm reduction and treatment/rehabilitation instead of the repressive policy;
· Ensure systemic improvement of criminal legislation, which would eliminate the possibility of imposing unfairly strict sentence;
· Remove deprivation of liberty as punishment for drug use;
· Quantities of drugs shall be determined fairly and reasonably;
· The absolute nature of restricting the rights, as an additional sanction for the people convicted of drug crime, shall be annulled;
· There should be a judicial control over street drug testing, which will reduce the probability of making ungrounded decisions by the law enforcement officers only based on their personal conviction;
· Role of the judiciary should increase while carrying out legal proceedings for the drug crime, examining the evidences, and checking the legality and reasonability of conducted investigative measures;
· The state should develop evidence-based treatment/rehabilitation programs, scopes of which will be adequate to the challenges faced in the country and the number of people who use drugs;
· Access to sufficient information should be ensured at all the levels of the public not only about the issues of harm reduction and prevention, but also about overcoming the stigma regarding the people who use drugs. 

Introduction
Georgia has taken an obligation under the visa liberalization Action Plan and the Association Agreement to harmonize its criminal legislation with international standards, including the norms regulating the drug crime. With this purpose, the Interagency Coordination Council on Combating Drug Abuse
 elaborated the State Strategy
 at the end of 2013, which is focused on systemic approach to the problem, finding the right balance between the repressive and treatment/rehabilitation measures, and reduced demand on narcotic substance in general.
 
Despite its progressive contents, the Strategy has not actually been implemented in a daily practice, and the repressive criminal mechanisms are still exercised when dealing with this problem, and by doing so the main emphasis is laid on punishing the individuals and isolating them from the community. Even today, the state and public perceive usage of narcotic drugs as an action of increased danger, which results in even more stigmatization of users. Unreasonably strict punishments are imposed on the people convicted of drug crime, and in addition to this, they are deprived of the whole range of civil rights, and in these conditions, in fact, it is impossible to achieve full resocialization.
 The zero tolerance policy is still exercised against drug crime, and in this regard, the institute of plea agreement is actively used together with other repressive mechanisms, and it is used for imposing large fines on the convicted individuals.

Annulling the so called Decree of the Fifth December is to be evaluated positively, which obligated the medical personnel to notify the law enforcement bodies if ambulance was called for the overdose cases, which would result in charging the person who has used drugs with criminal responsibility. Correspondingly, this law represented a significant burden for providing adequate medical assistance to the overdosed individuals.

There was a draft law on making amendments to the Article 260 of the Criminal Code, prepared by three state agencies in April, 2015 (Ministry of Internal Affairs, the Ministry of Justice and Prosecutor’s Office). The draft law aims at separating the sale of narcotic drugs from purchasing/keeping it for personal use, which is clearly the step taken forward. However, this draft law discusses the problem in a fragmented way and it does not substantially extenuate the sanctions envisaged for purchasing/keeping the drugs for personal use.
 Besides, whole range of systemic gaps remain unchanged in the Criminal Code and other laws, which results in unfair and unbalanced strict penalties for the people convicted for drug crime. 
1. Legislation Analysis 
Current legal situation of drug users is at large the result of legislative amendments carried out in 2006-2007.
 This is a period when the zero tolerance policy was announced against the crime in general, and obviously, it was also extended to the drug crime as well.
 
1.1. With the amendments made since 2006: 
· Purchase/keeping of drugs
 became an especially grave crime; 
· The court became deprived of the authority to impose conditional sentence for the intentional grave and especially grave crimes. Conditional sentence can only be imposed for the crimes of this category if there is a plea agreement concluded between the parties;

· Deprivation of liberty for the term of up to 11 years was decided to be the punishment for purchasing/keeping the narcotic drugs; for the same act, committed in large quantities – from 7 to 14 years; and for the especially large quantities – deprivation of liberty for the term up to 8 to 20 years, or life imprisonment. This punishment exceeds the sanctions for the violent crimes such as armed robbery, murder, rape, etc.;
· The court became authorized to impose fine on a convicted individual as an additional punishment even if such sanction is not envisaged for the elements of a particular crime under the Criminal Code;
· A law on Combating Drug Crime
 was drafted in 2007, which imposed absolute restrictions for the people convicted for drug crimes. The law obligates the judge to automatically deprive the convicts of the whole range of civil rights without taking into account the gravity of their crime and personal characteristics of convicts.
The Criminal Code sets inadequately strict sanctions for drug crimes. We have already discussed the sanctions envisaged in the Article 260 above. Besides, this norm contains another loophole, as far as it does not differentiate possession of drugs for personal use and its sale, and there is an equally severe punishment stipulated for the same act.
 It should be pointed out that the second part of the Article 260 has been appealed at the Constitutional Court
 and the proceedings are not over yet. Also, the Article 273 of the Criminal Code is excessively strict, which envisages deprivation of liberty for the term of up to one year as a punishment only for drug use.

As it was mentioned above, the Law on Combating Drug Crime became effective in 2007, which places the individuals convicted for drug crime in a different and strict conditions as compared to the people who have committed all the other types of crimes. The law deprives the individuals convicted for drug crime of the whole range of civil rights for the term of 3 to 20 years, including the right to engage in pedagogical and educational activity, to work at the central and local government bodies, drive vehicles and also to enjoy the passive voting rights.
 This kind of particular severity is linked to its absolute regulation – the judge is not authorized to individually assess the personal characteristics of the convict, gravity of the crime s/he has committed and decide subsequently, whether the rights should be deprived of this person or not, or which right would be reasonable to deprive and for how long.
 Instead, the judge acts in an automatic mode and deprives the convict of all the rights stipulated in the law, but the term of restriction depends on the gravity of drug crime committed by the person.

Legal situation of drug users is significantly affected by the Law on Narcotic Drugs, Psychotropic Substances and Precursors, and Neurological Assistance,
 which on one hand determines the degree of social harm of a narcotic drug or psychotropic substance, and classifies them accordingly in respective lists,
 on the other hand, it determines which quantity of a narcotic drug shall be considered to be small, medium, large and especially large quantities. This is where the law is inadequately strict, because it does not envisage small and medium (among for initiating the criminal responsibility) quantities for some narcotic drugs, and even if very small particles of such drug are found, this is regarded to be a large quantity, for which the keeper of this narcotic drug will be sentenced to the deprivation of liberty from 7 to 14 years. The same law determines that more than 1 gram of various narcotic drugs is an especially large quantity, for which the Criminal Code envisages the deprivation of liberty for the term of 8-20 years as punishment, or life imprisonment.

2. Forced (Street) Drug Testing 
Another significant problem is the practice of so called street drug testing, when the people are forced to test for drugs.
 According to the legislation, if there is “a reasonable grounds to believe” that the person is under influence of narcotic drugs, a police officer can stop the person and bring him/her for testing for narcotic drugs.
 The legislation defines the mandatory standard for stopping the person – “reasonable grounds to believe” based on the objectivity criterion, i.e. it is necessary to have an objective circumstance that would convince the law enforcement officer that a particular circumstance exists;
 however, analysis of the practice makes it clear that the actual grounds for stopping is interpreted subjectively by the police and is guided by only its intuition or knowledge.
The European Court of Human Rights indicates that decisions of law enforcement officers should necessarily be based on objective criteria instead of subjective ones. The court clarifies that the “reasonable grounds to believe”, which is necessary for arresting a person, implies the match between facts and information about committing a crime (offence) by a person.

Obviously, it is impossible to provide an exhaustive list of what we can consider to be an objective circumstance, but the court has pointed out several times, what would not meet the objective criterion. The research has shown that often the grounds for stopping and arresting a person can be the person’s prior conviction for drug crimes, without any other grounds. In this respect, the European Court of Human Rights clarifies that “although the prior conviction of applicants for the same act strengthens the belief, it would not serve as sufficient grounds for arresting them.”

Ungrounded usage of forced drug testing by the police is proved by the statistical data of 2007-2012, according to which the fact of drug use was confirmed in case of only 78,501 out of 216,215 people who were brought to the respective drug testing institution, which means that only 36% of them tested positive for narcotic drugs.
 This data was even more alarming in 2013, and, for example, 90% of tests performed in Samegrelo-Zemo Svaneti region ended with negative results.
 These data directly speak about irrational spending of time and resources by the law enforcement bodies, also unjustified interference in the rights of those people, who had to undergo expertise for narcotic drugs without relevant grounds. It is noteworthy that the most recent report of the EU Commission on Georgia underlines that the judicial control should be introduced over the street drug testing.
 
We may also think that there is another gap in the legislation when it comes to the lack of clarity for what happens if the person refuses to undergo testing for narcotic drugs, or refuses to submit biological specimen for the expertise. The law does not specify what coercion methods are used at this time, or whether it is admissible to allow any kind of coercion, or if the person’s rejection could be considered to be the disobedience to the lawful request of the law enforcement officer. There are many cases when the law enforcement officers refer to various coercion methods for making the person undergo the testing, which is supported by the circumstance that there is no judicial control over this process and the person can only challenge the conduct of the law enforcement officer post factum.

3. Analysis of Investigative and Judicial Practice 
3.1. Initiating the investigation based on classified information, and conducting procedural activities
Analysis of the practice reveals that investigation for most part of drug offenses are initiated on the basis of the lead suggested by a confidential informant. It is noteworthy that the procedural legislation does not prohibit initiation of investigation on these grounds,
 but categorically prohibits initiation of criminal prosecution, in the form arrest, against a person based only on such intelligence. Despite the legislative safeguards, analysis of practice has shown that very often the person is first arrested based on the confidents’ information, then personal search and other investigative and procedural acts are performed.

According to the legislation, if a person has a probable cause that a certain individual is keeping narcotic drugs, it is possible to perform search and seizure for finding the substance with the court ruling, or without it (in case of exigent circumstances). Despite the probable cause represents an actual ground for performing an investigative measure
, analysis of the judicial practice has shown that actually the information provided by the confident informant is considered sufficient for conducting the search in practice.
 Given that neither the court nor even the prosecutor can double-check the informant’s credibility and the provided secret information,
 there are objective concerns raised regarding the substantiation of the investigative measure conducted based on this information. 
3.2. Exigent Circumstance 
When hearing the motion on legalizing the search performed due to exigent circumstances, the judge checks the legality of investigative measure, which has been carried out without the court order.
 In other words, the judge should be convinced that at the same time there was an exigent circumstance, and the investigative measure (in this case the search) was lawful. However, in practice there are cases when the judge checks only the existence of grounded exigent circumstance, but the legality of performed investigative measure does not get due attention.
 Practically, the judge checks the grounds of exigency (what the reason was for conducting the search without a ruling), and not the actual ground of performing the search. However, given that the primary information is not disclosed to the judge, correspondingly, s/he cannot fully verify how exigent it was to perform the search at that time. 

It is especially important to provide relevant information to the judge so that s/he can check objectively the exigent and grounded restriction of privacy of an individual post factum. However, where the ground for search is secret information, it is impossible for the judge to check the legality of the performed investigative measure.
 
3.3. In dubio pro reo
Majority of judgments of guilt start with the following words: - “s/he unlawfully purchased and kept the narcotic drug in the time and circumstance that were not determined by the investigation”, which speaks about the violation of law on several grounds: 1) the time and circumstance, which is not determined by the investigation, results in wrong qualification regarding the unlawful purchase, because when the fact of purchase is not determined, it is possible that we are dealing only with an unlawful possession; 2) qualification of a conduct as a crime should not be based on logical reasoning, but rather on the body of evidence which does not exist in the drug crime cases.
 Correspondingly, the principle of in dubio pro rei is violated, as the court should proactively identify it and decide the issue for the favor of a person, as far as in accordance with the procedural legislation, the judgment of guilt should be based on the body of evidence that exclude the doubt.  

3.4. Finding the narcotic drug in an especially small quantity  
In practice we come across with cases when the person was charged with unlawful purchase-possession of narcotic drugs (Article 260 of the Criminal Code), on the fact of discovering the drops left in the disposable syringe after the use. Amount of drops of narcotic substance, which remained on the walls of the syringe, was so little that the expertise failed to determine its quantity. However, as far as that particular substance right away represents a large quantity in accordance with the law, the court determined that even the smallest particles were sufficient for passing the judgment of guilt.
 

4. Rehabilitation Programs 
In fact, the funds allocated from the central budget of the state for treatment-rehabilitation programs for drug users have been increasing annually since 2008.
 However, it is much less than the amounts paid as fines by the users. For example, the amount received from the fines in 2008-2009 equaled 44.5 million GEL, but only 2 million GEL was allocated for treatment-rehabilitation programs. There was almost 5 million GEL allocated for funding the drug program from the state budget in 2014,
 but obviously, this money was not enough for the drug users in the country.
 It is also worth mentioning that the Supreme Court of Georgia no longer publishes statistics about the amounts of fines used as criminal sanctions since 2010. Correspondingly, it is impossible to determine exactly the amounts of fines imposed on people convicted of drug crimes in recent years, and to see its reference to the amounts allocated for funding the treatment/rehabilitation programs.
Access to existing programs represents a significant problem for various groups, together with the effective introduction of mechanisms preventing the usage of narcotic drugs. There were qualitative researches held in two regions of Georgia (Gori and Zugdidi) in 2014 with the initiative of Public Defender, which revealed that insufficient information is delivered to the public about the usage of narcotic drugs and avoiding its consequences.
 

Regarding the access to treatment/rehabilitation programs, female drug users should be discussed separately, as their situation is even harder on the general background. First of all, the female users have to cope with the social barriers such as domestic violence, violence from male users, intensified public stigma, pregnancy and low awareness of consequences, etc.
 In general, the rehabilitation programs lack relevant quality and individual needs-based approaches;
 there is no sufficient consideration of gender-specific needs and social stress, which the female users experience. On the background of all the above-mentioned, often the women refuse themselves to use the services offered by the state fearing that their status as a drug user will become public.
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