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INTERNATIONAL COORDINATING COMMITTEE OF

NATIONAL INSTITUTIONS FOR THE PROMOTION AND

PROTECTION OF HUMAN RIGHTS (ICC)

 ICC POSITION PAPER ON THE REVISED DRAFT OPTIONAL PROTOCOL TO THE CONVENTION ON THE RIGHTS OF THE CHILD 

 (A/HRC/WG.7/2/4) 

General remarks:

1. At its Bureau meeting on 7 October 2010, the International Coordinating Committee (ICC) of National Human Rights Institutions (NHRIs)
 decided to contribute to the development of the proposed Optional Protocol (OP) to the Convention on the Rights of the Child (CRC).

2. The ICC welcomes the process of elaborating an OP-CRC. Once adopted, the OP-CRC will reinforce the implementation of the Convention on the Rights of the Child, as well as its two Optional Protocols. The proposed OP-CRC is innovative because, in addition to allowing individuals or groups of individuals to submit communications to the Committee on the Rights of the Child alleging violations of the CRC or its two Protocols, it also provides for the possibility of NHRIs, ombudsman institutions and NGOs to submit communications without identifying individual victims, in certain situations. 

3. The establishment of a communications procedure under the CRC will enhance the coherence of the international framework for the protection of human rights. Presently, all United Nations treaty bodies have the competence to receive communications in relation to alleged human rights violations, with the exception of the Committee on the Rights of the Child. The adoption of the OP-CRC will therefore be an important step forward in closing the gap that exists in the existing human rights system. 

Substantive remarks:

4. The ICC welcomes the revised draft OP CRC as prepared by the Chairperson-Rapporteur of the Open-ended Working Group. It welcomes the fact that the revised draft OP-CRC draws from language of other existing treaty body communication procedures. 

5. The ICC supports paragraph (3) of the Preamble, which reaffirms the status of the child as a subject of rights and as a human being with evolving capacities. The Universal Declaration on Human Rights and international treaties, in particular the Covenants on Political and Civil Rights and the Covenant on Economic, Social and Cultural Rights, have recognized that the inalienability of human rights derive from the inherent dignity of a human person, including children. The ICC therefore considers it necessary to emphasize the recognition of their dignity, as well as safeguarding the best interests of children in paragraph (3) of the Preamble.  

6. The ICC welcomes the comprehensive approach adopted in the revised draft OP-CRC, the scope of application, which includes all the rights set out under the CRC, as well as its two Optional Protocols. These rights are universal, interrelated, interdependent and indivisible. The protection of these rights under the revised draft OP-CRC ensures a unified vision of human rights underlying the international human rights system. 

7. The ICC welcomes the reference to National Human Rights Institutions in paragraph 7 of the Preamble of the revised draft OP-CRC. This reflects the important recognition of the roles of NHRIs in relation to children’s rights and sends a strong message to States to establish NHRIs, and to strengthen existing ones where necessary. In view of the importance of the Paris Principles relating to the status of national institutions for the promotion and protection of human rights as universally agreed requirements for effective and independent NHRIs, the ICC recommends that paragraph 7 of the Preamble be amended to include an explicit reference to the Paris Principles. Such reference could be based on agreed language in article 33 of the Convention on the Rights of Persons with Disabilities and on the Optional Protocol to the Convention Against Torture, the most recent and standard-setting international instruments, which call on States to take into due account the Paris Principles. Furthermore, the ICC recommends that the word “safeguard” be replaced by the term “protect”, in relation to the role of NHRIs regarding the rights of children.

8. The ICC welcomes the fact that paragraph 8 of the Preamble expressly states that the OP-CRC will reinforce and complement national mechanisms, due to the fact that children (or their representatives) will be able to submit communications alleging violations of their rights.

9. As a matter of principle, the ICC favors a comprehensive approach and consequently cannot support limitations or restrictions on the competence of the Committee on the Rights of the Child, through a declaration by the State party at the time of signature, ratification or accession, to examine individual, collective or inter-State communications (articles 6(2), 7(1) and 15(1) respectively), or to initiate inquiry procedures for grave or systematic violations (article 16 (7).
10. However, if the possibility for limiting the Committee’s competence were retained in the revised draft OP-CRC, the ICC would insist that such declarations apply only to the two Optional Protocols to the CRC, and would be reviewable by the Committee three years after their issuance, rather than being indefinite.  

11. In relation to the competence of the Committee on the Rights of the Child (article 1), the ICC would welcome the inclusion of language providing for the effective participation of the child in the proceedings before the Committee. 

12. With regard to the general principles guiding the functions of the Committee (article 2), the ICC welcomes the inclusion of language, which ensures that the best interests of the child are duly taken into account during all phases of the communication procedure. Even in instances where a child has consented to lodging a communication, the Committee must ensure itself that the child in question has given its consent freely and has been fully informed of the matter. Such a cautious approach would ensure that child applicants are not manipulated, coerced or otherwise placed in situations of vulnerability. In this respect, the ICC supports the inclusion of article 6(6), which provides procedural safeguards in the context of individual communications. The Protocol should invite the Committee, as the international expert body, to develop its rules of procedures accordingly.

13. In relation to individual communications (article 6) the Committee should have the competence to examine any communications or to initiate inquiry procedures in relation to all States parties to the OP-CRC with regard to alleged violations of the rights set out in the CRC and/or its two Optional Protocols. Therefore, articles 6.2 and 6.3 should be deleted.

14. The ICC supports the collective communications procedure under article 7 of the revised draft OP-CRC regarding alleged violations of the rights set out under the CRC or its two Optional Protocols.  This procedure represents an effective mechanism in cases where the individuals involved in a communication cannot or should not be identified for any given reason. 

15. The ICC welcomes the possibility that NHRIs will be allowed to submit collective communications to the Committee on the Rights of the Child, under article 7(2). This constitutes an important innovation, which reflects the increasing recognition of the role played by NHRIs as a medium between domestic and international mechanisms of legal protection. The important role of NHRIs has also been recognized in the Optional Protocol to the Convention against Torture and in the Convention on the Rights of Persons with Disabilities. Given the importance of the Paris Principles as universally agreed benchmarks on NHRIs, the ICC would welcome an explicit reference to these Principles in article 7 of the revised draft OP-CRC, based on existing wording in article 33 of the Convention on the Rights of Persons with Disabilities and in the Optional Protocol to the Convention against Torture. This would also be in keeping with the role of NHRIs as described in General Comment 2 of the Committee on the Rights of the Child.

16. In relation to interim measures (article 8), the ICC believes that language should be included in the draft OP CRC which would require States to take all necessary steps to comply with interim measures issued by the Committee on the Rights of the Child. In this respect, a reference to protection measures (article 4) should be added to the text of article 8. Moreover, the OP-CRC should specify that States parties be required to report to the Committee, in writing, the protection and interim measures they have taken, within 6 months of the Committee’s request to this effect. The ICC is of the opinion that the Committee should have the authority to verify whether a State, that has been requested to do so, has indeed taken all appropriate measures to ensure that individuals under its jurisdiction have not been subjected to any form of ill-treatment or intimidation as a consequence of communicating or cooperating with the Committee. 

17. With regard to the transmission of a communication (article 11), the ICC supports the requirement of confidentially submitting communications to the State party concerned. 

18. With respect to friendly settlement (article 12), the ICC welcomes the authority of the Committee on the Rights of the Child under the revised draft OP-CRC to monitor and follow-up on the implementation of a friendly settlement. The new wording in paragraph 12.2 however raises concerns, as it stipulates that consideration of the communication would be closed with an agreement on friendly settlement. The Committee instead should be able to continue the consideration of the communication if it believes the friendly settlement is not satisfactory or has not been fully implemented.

19. On the issue of the consideration of the merits (article 13), the ICC would like to see language included in the draft OP CRC recognizing the right of the child or children concerned by a communication to be heard before the Committee on the Rights of the Child. The ICC would also welcome the inclusion of language whereby a child could be allowed to submit drawings and pictures to the Committee, within the context of a communication. The Committee would decide what weight should be given to such drawing or pictures. 

20. The ICC would support the inclusion of an express reference to National Human Rights Institutions in article 13(2) of the revised draft OP-CRC. It would also welcome the possibility of allowing NHRIs to participate in the follow-up procedure (article 14) by providing the Committee on the Rights of the Child with information on the status of the implementation of the latter’s views and observations. The ICC would like to recall that NHRIs have an important role in monitoring States’ compliance with the norms, recommendations and views of United Nations bodies; they are ideally placed to provide the Committee with reliable, independent and authoritative information in this regard.

21. In relation to follow up to the inquiry procedure (article 17) he ICC would welcome the possibility of allowing NHRIs to provide information on evaluation of measures undertaken by States in response to an inquiry conducted under article 16. 

22. In relation to the possibility of denunciation of the OP-CRC (article 26), the ICC believes that five provisions should be added to the enumeration of articles that remain unaffected by a State’s decision to denounce the OP-CRC, namely articles 4, 8, 14, 17 and 18. 

23. The ICC recognizes the important work that has taken place with regard to drafting the OP CRC. It encourages all actors involved in this process, including States, United Nations agencies, NHRIs and NGOs to continue their work, in an effort of adopting a strong document and establishing a solid individual, collective and interstate communications procedure for the CRC. 
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� The International Coordinating Committee of National Human Rights Institutions (ICC) is the international association of national human rights institutions (NHRIs) for all parts of the globe.  The ICC currently represents 67 NHRIs with A status accreditation in full compliance with the Paris Principles. 
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