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Introduction

The NGO Group and its partners warmly welcome the proposal for a draft optional protocol prepared by Mr. Drahoslav Štefánek, Chairperson-Rapporteur of the Open-ended Working Group on an optional protocol to the Convention on the Rights of the Child to provide a communications procedure (OEWG).

The drafting of a third optional protocol (OP) to the Convention on the Rights of the Child (CRC) establishing a communications procedure is long overdue. We now have the opportunity to initiate well-organised and efficient negotiations to achieve an effective mechanism for children to ensure realisation of their rights, by providing a communications procedure for the only core international instrument which still lacks one – the CRC. 

The draft forms a solid basis for the forthcoming negotiations. It is well conceived and faithfully reflects the main discussions and suggestions made during the first session of the OEWG and other informal consultations.

As highlighted by the Chairperson-Rapporteur, it is important to ensure “consistency and coherence within the expanding range of international human rights law instruments”. The normative human rights treaties, taken together, form a common core of human rights standards, and the modalities of their accompanying communications procedures will necessarily contain many similarities.

Consistency and coherence with similar instruments should not, however, serve to detract from the opportunity to learn from other sources, including regional and domestic human rights mechanisms, in order to achieve an optimally effective communications procedure. Children's special status and best interests demand specific consideration and innovations, just as other similar optional protocols have in the past reflected the needs and interests of other groups of rights holders.
 We hope that the forthcoming negotiations will acknowledge this need.

In reaction to the Chairperson-Rapporteur's draft proposal, this joint submission provides some suggestions and comments concerning the following provisions:

· Preamble

· Competence of the Committee - Art. 1.2

· Scope of the procedure – Art. 2.2 and Art. 3.2

· Individual communications – Art. 2.5

· Collective communications – Art. 3

· Admissibility – Art. 4

· Interim measures – Art. 5

· Procedural provisions to address children’s vulnerability and developmental status – Art. 6, 8, 9, 10

· Friendly settlement – Art. 7

· Inquiry procedure – Art. 10

· Protection measures – Art. 13

· Reservations – Art. 19

1. Preamble

The preambles of other OPs providing communications procedures contain a paragraph recalling the general obligations of States parties under their corresponding core instruments.

We appreciate that paragraph 5 of the draft does contain a reference to Article 4 of the CRC; however, it would seem appropriate to include a paragraph 4bis reiterating States parties’ commitment to undertake all appropriate measures for the implementation of children’s rights. The suggested 4bis should specifically identify the Convention and its Optional Protocols on sale of children, child prostitution and child pornography (OPSC) and on the involvement of children in armed conflict (OPAC). 


Preambular paragraph 4 mentions “children’s special and dependent status”. Although this phrase is generally appropriate, it is important to stress that not all children are dependent and to recognise that children themselves must be able to access the communications procedure. General Comment No. 5 on ‘General measures of implementation’
 of the Committee on the Rights of the Child (the Committee), which inspired resolutions A/HRC/RES/11/1 and A/HRC/RES/13/3 and the language of paragraph 4, also states that remedies for breaches of children’s rights need to be available to children, or their representatives. 

We are therefore concerned at the limited perspective conveyed by the proposed paragraph 4 and suggest amending it in order to include: 

· the need for respect for children’s evolving capacities, and

· the right of children to express their views freely in all matters affecting them (Art. 12.1 CRC). 

2. Competence of the Committee – Art. 1.2

We welcome the reaffirmation of Art. 3.1 of the CRC on the best interests of the child as a guiding principle for the Committee when developing its new rules of procedure and when examining communications.

For this overarching provision to be complete, however, we recommend the inclusion of an explicit reference to the children’s right to be heard in line with Art. 12.1 of the CRC, as another important guiding principle for the Committee.

3.  Scope of the procedure – Art. 2.2 and. 3.2 

Under Articles 2.2 and 3.2, States are allowed to opt out of accepting the competence of the Committee to consider individual and collective communications which relate to OPSC and/or OPAC. While we agree that the new OP should enable States that are not party to one or both of the two existing OPs to ratify the new OP, it would not be appropriate to allow States that are party to OPSC and/or OPAC to remove either from the scope of the procedure.

States ratified the OPSC and the OPAC in order to “achieve the purposes”
 of the CRC and to “strengthen [its] implementation”.
 It is therefore clear that State parties to one or both of the OPs agree that they complement and reinforce the Convention. Given that the rationale of the new Protocol is to assist States in implementing their child rights obligations, it is important that its scope covers all the obligations the State party has undertaken. To allow an opt–out, effectively closing access to a remedy for certain rights, would undermine the principles of indivisibility, interdependence and inter-relatedness of all rights. It must be emphasised, in this respect, that a correlate obligation of all rights is that they be accompanied by effective remedies.

We therefore recommend the deletion of the opt-out option envisaged in Articles 2.2 and 3.2 of the draft to ensure that the communications procedure does indeed apply to all the children’s rights obligations accepted by a State party and to avoid any differentiation between rights. 

We would suggest one of the following three ways of achieving this:

· amend both draft paragraphs so as to provide that communications alleging violations of the OPSC and the OPAC may only be submitted with regard to a State that has ratified the relevant instrument; or

· remove both draft paragraphs and add a new paragraph providing that the Committee shall not receive communications alleging violations of a right set forth in an instrument the State party concerned has not ratified; or

· remove both draft paragraphs and include under Article 4 an additional cause of inadmissibility for communications alleging the violation of a right set forth in an instrument the State party concerned has not ratified.  

4. Individual communications – Art. 2.5

We welcome and support the application of the best interests test so as to avoid possible manipulation of child victims. This will ensure that the Committee can address the admissibility of communications made for inappropriate purposes, such as those which, in reality, aim at advancing the representative’s interests rather than defending the child’s rights.

We are concerned, however, that the general wording of paragraph 5 may be taken to imply that such a determination would necessarily take place each time a communication is presented on behalf of a child, without taking into account whether the child has consented to be represented or not.

Such a general application, which effectively amounts to an additional screening process, would run contrary to the right of the child to be heard if it was applied to cases where the representative acts on behalf of a child who has given his/her consent.

We therefore suggest amending draft Art. 2.5 so that the Committee will only apply the additional best interests test when the author of the communication represents a child victim without satisfying the Committee that the child/children concerned have given a valid consent. This would ensure that children that are too young to consent to such a procedure or that cannot be reached to give consent - because they are detained, disappeared or abducted, for example - are protected from manipulation, whilst taking into account the views of the children who have consented to such representation.

With such an amendment, the Committee would still have to assess whether the child victim did consent to the representation or not. If the consent raises questions, such as in instances when the child victim is deemed too young to express a valid consent, the Committee could decide that the representative is actually acting without the consent of the child victim. In such circumstances, the amended Art. 2.5 would still be applicable and the Committee would have to determine whether the communication is in the best interests of the child. 

5. Collective communications – Art. 3

Nature of collective communications

We welcome and strongly support the inclusion of collective communications in the draft. Given the special status of children and the special difficulties for them in seeking remedies, it seems essential to include the possibility of collective communications not requiring the identification of an individual victim. It will also be important to impose some limitations as to who will be authorised to make such communications.

While recognising that particular modalities should be attached to communications in which victims are not named, we note that the non-identification of individual victims is by no means unprecedented. Communications brought without identifying an individual victim already exist in all the other communications procedures in the context of inter-state communications and inquiry procedures. 

Communications without identified victims do not mean that they are pursued out of merely academic or hypothetical interest. On the contrary, such communications are made in the public interest and describe potential or actual violations of rights that have resulted or that will result in victimisation if unaddressed. They can also bring to the Committee’s attention situations that would be difficult, if not impossible, to address through individual communications, such as in the case of victims of child pornography who may well not be identifiable. 

Collective communications complement individual communications by allowing the Committee to examine violations of children’s rights without directly involving individual child victims in the process. In this way, concerns over confidentiality, revictimization and protection of children throughout the procedure are addressed. They also provide the possibility to receive accumulated victim evidence and serve as a means to prevent violations – when they challenge a particular law that can reasonably be expected to infringe on children’s rights, for example – with a focus far sharper and a response more substantive than can be achieved through the periodic reporting process.

In addition, collective communications can serve a case management function for the Committee. By considering a single collective communication, the Committee may reduce the necessity to consider large numbers of communications from individual child victims or groups that give rise to the same factual and legal questions. The Committee’s views and recommendations would then have maximum impact on the effective implementation of children’s rights, while potentially having reduced the burden of individual communications.

We are concerned however that the threshold proposed in the draft for submitting collective communications (“alleging grave or systematic violations”) is not appropriate to allow the best use of this procedure. A collective communication should be admissible if it alleges any unsatisfactory application of rights under the CRC and/or its OPs, as is the case under the African
 and the European
 systems. In particular, any allegation of systemic or widespread violations, falling short of being ‘grave’ or ‘systematic’, should be possible under collective communications otherwise this mechanism runs the risk of being of limited use. 

We therefore recommend modification of the threshold for violations that can be alleged under collective communications so as to include any violations of children’s rights which may result in harm to multiple victims. 

Standing for collective communications

The draft suggests that standing should only be granted to NGOs which: (1) have consultative status with the UN Economic and Social Council (ECOSOC Status), (2) have particular competence in the matters covered by the Convention and its OPs and (3) have been/are approved for the purpose by the Committee. Under Art. 3.3, national NGOs with particular competence but no ECOSOC status would need their State’s authorisation instead of the Committee’s approval.

We agree with requirements (2) and (3) relating to the competence of the NGOs and the need for the Committee’s approval. These requirements are essential to avoid abuse and to ensure that appropriate organisations are acting in the best interests of children.

We are, however, concerned at requirement (1), the ECOSOC status requirement. We consider that such a requirement is inappropriate and one that may seriously undermine the utility of the collective communications procedure. The distinction made between national NGOs with ECOSOC status and national NGOs without ECOSOC status is artificial and does not take adequate account of organisations which may be better situated to pursue children’s rights violations through the communications procedure.

NGOs that request ECOSOC status do so in order to participate in the discussions held in the United Nations system. NGOs that have knowledge and expertise about children’s rights violations in a particular country will typically be national and local NGOs working with children on the ground. Many of these organisations do not have ECOSOC status, not because they are not qualified, but because they do not normally engage with the UN system. The expertise and value of such NGOs is recognised under the treaty body system and the Universal Periodic Review (UPR) mechanism, which both allow and encourage national and international NGOs without ECOSOC status to submit written information on national human rights situations. 

Similarly, replacing the Committee’s approval with the State’s authorisation for NGOs   without ECOSOC status establishes an additional requirement unrelated to the competence of the said NGO or the relevance of its communication. It also risks unduly politicizing the process and may serve to compromise the independence of national NGOs.

While we accept there should be some limitations on the granting of standing, we urge that the criteria used correspond to the aim sought, i.e. to the defence of the rights of the child.

Several national judicial systems grant standing to organisations or associations defending a specific cause. In South Africa, for instance, standing has been granted to the Centre for Child Law on the grounds that its stated focus is children’s rights and that the law against which the complaint was lodged would have threatened the rights of all 16 and 17 year old children.
 In France, NGOs whose statutes encompass the defence or assistance of endangered children and child victims of various forms of abuse, are entitled to bring an action under Article 2.3 of the French Criminal Procedure Code, assuming they had been formally established for five years at the time the violation was committed. 

We therefore strongly recommend that the new OP bases its requirements on national and regional practices and experiences. We further recommend deleting Article 3.3 and amending Article 3.1 in order to focus the standing requirements on the quality and experience of NGOs in children’s rights. In this regard, the criteria for standing should be left to the Committee to develop in its rules of procedures.

6. Exceptions to exhaustion of domestic remedies – Art. 4 (d)

It has been the standard practice of other treaty bodies to consider that the requirement of ““exhaustion of domestic remedies” […] may be waived if [it can be demonstrated that] local remedies are not effective, not available, or unduly prolonged”.

We therefore support the explicit mention of the two commonly accepted exceptions to exhaustion of domestic remedies. In particular, we welcome and support the notion that these should be interpreted from the standpoint of a child, i.e. taking into account the negative impact that any delay may have on a child’s well-being and development. 

7. Interim measures – Art. 5

Interim measures are a key tool to any communications procedure as they can ensure that the right to complain and seek a remedy is not rendered ineffective through irreparable damage to the complainant. The Committee therefore needs to be able to prescribe interim measures to preserve the rights of the complainant until such time as it can examine the case. 

The Human Rights Committee, for instance, has pointed out several times in respect of communications under the ICCPR that when a State party fails to respect a request to take interim measures, it “commits grave breaches of its obligations under the Optional Protocol if it acts to prevent or frustrate consideration by the Committee of a communication alleging a violation of the Covenant, or render examination by the Committee moot and the expression of its Views nugatory and futile”.
 It further reaffirmed the compulsory nature of interim measures in its General Comment No. 33, by asserting that “failure to implement such interim or provisional measures is incompatible with the obligation to respect in good faith the procedure of individual communication established under the Optional Protocol”.

We therefore suggest expressly including in the text of the OP a requirement that States parties must implement the interim measures requested by the Committee, in a manner similar to the wording used in Article 13 on Protection Measures (i.e., “a State Party shall take all appropriate steps to implement interim measures…”). An addition of this nature would make it clear to States that interim measures are an inextricable part of the Committee’s powers.

8. Procedural provisions to address children’s vulnerability and developmental status – Art. 6, 8, 9, 10

We welcome and support the provision of time limits set for the transmission of communications to the State party concerned (“as soon as possible”, Art. 6.1), the submission of the State party’s explanations (“within three months”, Art.6.3), the transmission of the Committee’s views on communications to the parties (“without delay”, Art. 8.4), the submission of the State party’s written response to the views of the Committee (“within three months”, Art. 9.1), and the inquiry procedure (“without delay”, “within three months”, Art. 10.1, 10.4 and 10.5). 

These provisions faithfully reflect the concerns widely expressed by all participants at the first session of the OEWG to ensure a swift communications procedure and avoid any unnecessary delay that would be detrimental to children’s development.

Article 14.6 (b) of the CERD has already limited the time for the submission of State parties’ explanations to three months instead of the usual six months
 and a number of treaty bodies’ Rules of Procedure already provide that the Committee shall transmit communications to State parties concerned “as soon as possible”.
 

These precedents clearly show that short procedural time limits are realistic. Given the special needs of children, it is advisable to explicitly state the need to avoid any unnecessary delay in the communications procedure and to extend time adjustments to each step of the process. 

9. Friendly settlement – Art. 7

Friendly settlements can provide an opportunity to protect the rights of victims without a prolonged examination of their communications by the Committee. It is, however, important to stress that contrary to settlements between States, friendly settlements between a State and an individual are imbalanced and inevitably raise concerns about the relative powers of the two parties. 

Any friendly settlement procedure thus requires additional safeguards to prevent misuse
 and to ensure that the interests of the victim are fully taken into consideration. This is especially true in the case of child victims who run a greater risk of being manipulated in the process and agreeing to settlements potentially contrary to their interests, especially in cases of physical or mental violence, neglect and abuse, including sexual abuse and exploitation.

To address this risk, any friendly settlement should be explicitly required to respect the rights guaranteed in the Convention and/or one or both of its Optional Protocols, as relevant. This requirement would be in line with the rules of procedure of other treaty bodies in the context of friendly settlements between States
 and it would strengthen the settlement procedure to explicitly state this in the OP. 

Additionally, friendly settlements should be subject to a follow-up procedure to ensure that the terms of the agreement are implemented within a reasonable period of time. After having made its good offices available, the Committee should therefore have the power to examine whether the agreed settlement is consistent with respect for the rights of the child and should be required to monitor the implementation of any settlement agreed.

In the absence of any precedent in the UN human rights treaty body system,
 the draft OP could draw inspiration from the European Convention on Human Rights that explicitly envisages such situations under Article 37 and 39:

Article 37

Striking out applications

1. The Court may at any stage of the proceedings decide to strike an application out of its list of cases where the circumstances lead to the conclusion that 

(a) the applicant does not intend to pursue his application; or 

(b) the matter has been resolved; or 

(c) for any other reason established by the Court, it is no longer justified to continue the examination of the application. 

However, the Court shall continue the examination of the application if respect for human rights as defined in the Convention and the Protocols thereto so requires. 

2. The Court may decide to restore an application to its list of cases if it considers that the circumstances justify such a course. 

Article 39

Friendly settlements

1. At any stage of the proceedings, the Court may place itself at the disposal of the parties concerned with a view to securing a friendly settlement of the matter on the basis of respect for human rights as defined in the Convention and the Protocols thereto.

2. Proceedings conducted under paragraph 1 shall be confidential.

3. If a friendly settlement is effected, the Court shall strike the case out of its list by means of a decision which shall be confined to a brief statement of the facts and of the solution reached.

4. This decision shall be transmitted to the Committee of Ministers, which shall supervise the execution of the terms of the friendly settlement as set out in the decision.

We therefore strongly recommend the inclusion of explicit safeguards in Article 7 of the draft to prevent any misuse of the friendly settlement mechanism. The language of Art. 7.2 should therefore be modified so as to enable the Committee to continue or re-open the consideration of communications if it considers that the circumstances justify such a course of action.
10. Inquiry procedure – Art. 10.7

Inquiry procedures are a key complementary tool to individual and collective communications and are a standard provision in instruments establishing communications procedures.

In addition to creating visibility of particular violations at stake in a country and developing the normative functions of the Committee, inquiry procedures will allow the Committee to take action as soon as it receives reliable information indicating grave or systematic violations of the CRC or its OPs.

Communications and inquiries are in fact different elements of the same “package” aimed at strengthening the national implementation of the rights of the child and developing the Committee’s jurisprudence. 

The new OP should follow the example of Article 33.1 of the Convention for the Protection of All Persons from Enforced Disappearances (CED), which does not allow for any opt-in or opt-out but still requires the consent of the States concerned before organising any country visits.
 This would strengthen the standing of the inquiry procedure while ensuring that States concerned can still decide whether to authorise the Committee to undertake country visits or not.  

We therefore recommend the removal of paragraphs 7 and 8 of Article 10.

11. Protection measures – Art. 13

It is clear from the discussions at the OEWG December 2009 session that States, experts and civil society all agree that the third OP CRC needs to be particularly attentive to the vulnerability of children as complainants.

Whilst we welcome the inclusion of a provision on ‘Protection Measures’ in the draft, we are concerned that the threshold used in OP ICESCR and OP CEDAW, namely that protection measures are only required to prevent “any form of ill-treatment or intimidation”, is not adequate for child complainants, as it does not reflect the full range of negative measures they could be subjected to as a result of submitting a communication. 

Protection measures are needed to ensure that individuals will not be harmed for communicating with the Committee under the provisions of the new OP. 

We therefore recommend that the scope of protection measures be extended to prevent any retaliatory measures against a complainant or his/her representative.

12. Reservations – Art. 19

We welcome and support the prohibition of reservations provided in draft article 19. According to Article 19 of the 1969 Vienna Convention,
 which governs reservations to international law instruments, States can append reservations at the time of ratification or accession to a treaty, unless such reservations are a) expressly prohibited by the treaty, or b) prove incompatible with the object and purpose of the treaty.

The object and purpose of the new Optional Protocol is to allow communications in respect of the rights accepted by States parties under the CRC and/or OPSC and OPAC.  It is a procedural instrument that does not introduce new, nor expand, existing rights and obligations to those already accepted by the States parties under the CRC and/or OPSC and OPAC. As explained by the Human Rights Committee, “reservations relating to the required procedures under the first Optional Protocol [to the ICCPR] would not be compatible with its object and purpose”.

It is therefore appropriate to prohibit reservations, following the example of Article 17 OP CEDAW. This avoids uncertainty as to the implication of reservations incompatible with the object and purpose of the new OP. It would still allow States to make interpretative declarations, if needed.

*NGOs with ECOSOC status





� 	The NGO Group for the CRC is a global network of 77 national and international NGOs.  Its mission is to facilitate the promotion, implementation and monitoring of the Convention on the Rights of the Child.





�	 All four existing OPs establishing a communications procedure, i.e. the Optional Protocol providing communications procedures to the International Covenant on Civil and Political Rights (OP ICCPR), the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women (OP CEDAW), the Optional Protocol to the Convention on the Rights of Persons with Disabilities (OP CRPD) and the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (OP ICESCR), contain unique provisions that do not appear in any other treaty (see for example, Art. 7 and 10 OP ICCPR, Art. 14 OP CEDAW, Art. 12 and 17 OP CRPD, Art. 7 and 14 OP ICESCR).


�	 See the preambles of OP CEDAW and OP ICESCR


�	 U.N. Doc. CRC/GC/2003/5, 3 October 2003, para. 24


�	 In the Preamble of the OPSC, States Parties considered that “in order further to achieve the purposes of the Convention on the Rights of the Child and the implementation of its provisions, especially articles 1, 11, 21, 32, 33, 34, 35 and 36, it would be appropriate to extend the measures that States Parties should undertake in order to guarantee the protection of the child from the sale of children, child prostitution and child pornography”


�	 In the Preamble of the OPAC, States Parties considered that to “strengthen further the implementation of rights recognized in the Convention on the Rights of the Child there is a need to increase the protection of children from involvement in armed conflict”. 


�	  Article 44.1 of the African Charter on the Rights and Welfare of the Child provides that the African Committee of Experts on the Rights and Welfare of the Child can receive communications from NGOs “relating to any matter covered by [the] Charter”.


�	 Article 1 of the Additional Protocol to the European Social Charter Providing for a System of Collective Complaints provides that collective complaints alleging “unsatisfactory application” of the European Social Charter can be submitted.


�	 See Centre for Child Law v Minister for Justice and Constitutional Development and Others (CCT98/08) [2009] ZACC 18; 2009 (2) SACR 477 (CC) ; 2009 (6) SA 632 (CC) ; 2009 (11) BCLR 1105 (CC) (15 July 2009) 


�	 OHCHR, “23 Frequently Asked Questions about Treaty Body Complaints Procedures”, available at � HYPERLINK "http://www2.ohchr.org/english/bodies/petitions/docs/23faq.pdf"��http://www2.ohchr.org/english/bodies/petitions/docs/23faq.pdf� 


�	 See, for example, Human Rights Committee, Communication No.869/1999


�	 Human Rights Committee, General Comment No.33 on ‘The Obligations of States Parties under the Optional Protocol to the International Covenant on Civil and Political Rights, U.N. Doc. CCPR/C/GC/33, 5 November 2008, para. 19


�	 Art. 14.6(b) provides: “6. (b) Within three months, the receiving State shall submit to the Committee written explanations or statements clarifying the matter and the remedy, if any, that may have been taken by that State”.


�	 See, for example, Rule 109 of the Committee Against Torture, Rule 97 of the Human Rights Committee and Rule 69 of the Committee on the Elimination of Discrimination Against Women


�	 For example, by constituting an additional delay in the solving of a communication, using coercion or financial or other incentives to induce the victim’s consent, or not implementing the terms of the settlement. 


�	 See Rule 79 of the Human Rights Committee and Rule 92 of the Committee Against Torture.


�	 The friendly settlement procedure established under the OP ICESCR has not entered into force.


�	 As described in the Explanatory Memorandum, inquiries are possible under the OPs to CEDAW, ICESCR and CRPD as well as the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and CED.


�	 Under the CED, the Committee, if it “receives reliable information indicating that a State party is seriously violating the provisions of [the] Convention”, may, “after consultation with the State party concerned, request one or more of its members to undertake a visit” of the State.


�	 	Vienna Convention on the Law of Treaties, done at Vienna on 23 May 1969, entered into force on 27 January 1980, United Nations, Treaty Series, vol. 1155, p. 331


�	 	Human Rights Committee, General Comment No. 24 on ‘Issues relating to reservations made upon ratification or accession to the Covenant or its Optional Protocols’, U.N. Doc. CCPR/C/21/Rev.1/Add.6, 4 November 1994, para. 14
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