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The Global Campaign to Reclaim Peoples Sovereignty, Dismantle Corporate Power and Stop Impunity(Global Campaign) facilitated the written submission of six points for consideration of the 2nd Session of the “Open-ended intergovernmental working group on transnational corporations and other business enterprises with respect to human rights” taking place in Geneva during October 24-28, 2016. It is part of the Campaign’s contribution to the work of the Working Group mandated to develop a “legally Binding International instrument on TNCs and other business enterprises with respect to Human Rights”. It expresses in its diversity the conviction that such a legally Binding Instrument is essential for two dimensions of the Campaign’s work: to end corporate impunity and address the systemic power of TNCs which has reached unprecedented impacts on the daily lives of affected communities.
Introduction
When thinking about a Human Rights Treaty on TNCs and other business, it is necessary to think about the victims of corporations and States and their place in these processes. Under the perspective of a Treaty that intends to regulate TNCs, the moral and legitimate authority of peoples -since they play a key role- must be recognized in order for them to be able to oppose such situations and to create norms and rules to strengthen the primacy of human rights. Moreover, the historical role played by these affected communities by resisting continuously the various violations and crimes of corporations must be recognized as well. Most of these crimes against human rights are still unpunished.
This growing and systematic impunity, with which TNCs act,  results in threats and attacks against human rights defenders, trade unionists, indigenous peoples, Afro-descendants, peasants, children, among other affected groups. At the same time these TNCs accumulate extraordinary profits.
The affected people feel outraged due to the failure of human rights law so far to impose itself on the regulation of TNCs activities. By contrast, the strong position of TNCs in the Global Corporate Law (Lex Mercatoria) guarantees in an imperative and coercive manner the privileges of transnational corporations.
Therefore, the constructive work of a Treaty on Human Rights with respect to Transnational Corporations must be a process, where affected communities are the subjects that formulate and ensure the primacy of human rights and the dismantling of corporate legal privileges.
Protection policies of foreign investment that entitle TNCs to sue states before international arbitration courts, under the pretext of attracting investment, should be rejected. TNCs can not and should not have the freedom to establish conditions on production and determine national policies. Governments should develop and ensure democratic processes of participation and consultation.
Rights of the Affected People
In history, social movements of people affected by TNCs have led many struggles and succeeded many times. However, successes and advances, the result of decades of mobilization and struggle, have not resulted in regulation and remedy. This has led the affected people to differentiated levels of protection in different States against harm by TNCs.
The restrictive and limited definition of the concept “persons affected by corporations” and reparation in each case results from the fact that people's conquests have not been linked to human rights, because there is no international legal framework to implement the (separate and/or joint) obligations of States to protect people against TNCs. Therefore, the existence of a treaty containing a broad definition of the concept of affected people is of the utmost importance.
It is, thus, crucial, to have a treaty with one of its chapters devoted to tackling such a concept and the ways to repair rights violations already achieved through struggles in several countries. Creating such a framework for peoples rights to remedy against corporate harm to recognize the rights of affected people (affected either by dams, mining or other corporate activities) would mean a great attainment by social movements that demand a legal recognition of their social conquests as full rights.
So, we can see that some already existing principles set up by international law are linked to this proposal such as the right to know, the right to justice, the right to reparation, the right to guarantees of non-repetition etc.. It is to be noticed that some particular issues are extremely important for TNCs' victims in their search of justice during legal procedures. These are:
· no court costs;
· possibility of class actions;
· prompt processes;
· limitation of transactional remedies.
I. No Court Costs
One of the most important problems victims have to face is lack of financial means to commence and carry through the judicial process. This is particularly due to the fact that often victims face TNCs with financial means sometimes larger than those of the State that is competent to carry out the process.
To illustrate this, The UN budget for human rights protection mechanisms for 2014 was 34,6 million dollars
, that is 50% the amount General Motors spends (70 million) for one-year sponsoring Manchester United 
 football team shirt!
Similarly, Apple's 37 million profits in 2013, could finance the work of such mechanisms until 3014
!
In order to limit the pernicious consequences of such inequality, processes for victims of human rights violations should be free. This means that where there is enough evidence that the person who addresses the court is likely to have been indeed a victim of human rights violations or corporate impairment of his/her human rights, he/she should be free from paying legal costs and to compensate the potential perpetrators if they were acquitted. Furthermore, legal advisers' fees, which usually are the most important burden as well as the main hindrance for victims to access justice, should be met by a fund administered by the State, but taxed from the corporate sector.
Such possibility is, on the other hand, expressly previewed by the Rules of the European Court of Human Rights
, although limited to persons that have insufficient means. It happens similarly in some domestic legislation. For instance, the Spanish law for “victims of terrorism”
 exempts these people from any legal cost and puts a free lawyer at their disposal for the whole process. It is to be noticed that this law was passed in September 2011, when economy was in full recession. This shows that a government's decision to grant free legal process to a limited group of actionable cases does not have a decisive influence as regards public investment and is just the result of a political decision.
This being said, financing this sort of processes could be a problem for some States that do not have enough financial resources. Also, the fact that States have to take legal measures against TNCs that often use dilatory legal tricks against victims (see the example of Chevron-Ecuador in the United States), leads to the proposal of a fund to be raised by a fixed tax to be paid by TNCs.
II. Class action
Human rights violations, torts and crimes, particularly those of ESCR, often affect a high number of victims. In order to make the process easier, they should be able to take a class action.
This means that victims could designate one person to represent them, who would initiate the action on behalf of all of them in order to defend all their interests. Such a measure could avoid multiple and contradictory processes, reduce the States’  judicial costs and concentrate all victims' means in a sole process.
UN treaty bodies such as the Committee on Economic, Social and Cultural Rights
 preview this kind of procedures. They are also included in some domestic legislation in countries such as the United States, Canada, Brazil, United Kingdom, Portugal and Sweden
. In other countries, associations with legal status that bring together all of the victims can take action.
III. Prompt processes
The principles of an equal process must be respected along the whole procedure, including, among other things, respect for the requirement of promptness, in the interest of the victim as well as in that of the accused person/entity. Thus, any instance that is sought should have all necessary means to make possible for the victims to get conviction for those accountable, as well as reparation for the harm caused within a reasonable time. This happened, for instance, in the case of the asbestos' victims, who died before justice was achieved.
IV. Limitation of transactional remedies or out of court settlements
Another common problem is that of transactional remedies proposed to the victims in order to avoid a judgement. This is particularly important since victims are often in a situation of vulnerability that pushes them to accept transactional proposals as they foresee a partial compensation in the short term if they withdraw any action. This can happen even when it could take victims to an overall compensation for the harm suffered as well as the effective conviction of those accountable. From Unocal-Burma to Probo Koala, examples are numerous.
For exemple, we can look at two cases of fraud. Fines of several hundreds or thousands of million dollars, imposed for tax evasion in the United States and some European countries on banking societies do not deter these corporations as they already preview this kind of sanction in their budgets, without significantly changing their practices.
Even worse, friendly settlements can be seen as a “permission” to continue to commit crimes and violations. This is what Roland Arnall, founder of Ameriquest 
 did, to avoid sentences and turned friendly settlements (goods deliveries to minorities associations in the US) to his advantage:
“Payments made case by case with Ameriquest were worse than useless: they did not deter fraud neither pillage against minorities. Arnall saw payment of fines and donations imposed by such agreements as a real permission to evade. Fines were not too strong and they did not serve at all to make profits made out of evasions useless. These friendly payments only improved Arnall's image and reputation. He got out of this wealthier and more powerful.”

Obviously, friendly settlements must not be forbidden. They can be taken into account, according to each case, but they must be a sufficient deterrent so as to put an end to certain practices and not perpetuate impunity.
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