Open-ended intergovernmental working group on transnational corporations and other business enterprises with respect to human rights
Second session, 24 – 28 October 2016
FORM for NGOs and other relevant stakeholders submitting a written contribution
Please note that the written contribution is formatted and issued, unedited, in the language(s) received from the submitting organization (it should be submitted in one of the official UN languages).
In order for your contribution to be published on the OEIWG web page prior to the session, the deadline for submission is 30 September 2016. All submissions are final. 
Please fill out this FORM and CHECKLIST to submit your written contribution and send it to the address indicated below. Your information goes after each arrow.
1.
Please indicate the contact information for the representative submitting the written contribution (i.e. name, mobile, email) here: [image: image1.png]


 Melik ÖZDEN (0797288058, contact@cetim.ch) Lúcia ORTIZ, +55 48 99150071, lucia@foei.org)
2. (a)  If this is an individual contribution, please indicate here your organization's name (kindly state in brackets whether your organization has ECOSOC consultative status (i.e. General, Special, or Roster). [image: image2.png]



or,
2. (b)  If this is a joint contribution including ECOSOC NGO(s), list here the co-sponsoring ECOSOC NGO(s) as they appear in the ECOSOC database and their status (in brackets): Group all General NGOs first, group the Special second, group the Roster third. [image: image3.png]


Europe-Third World Centre (CETIM), non-governmental organization in general consultative status, Friends of the Earth International, non-governmental organization in Roster consultative status
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The Global Campaign to Reclaim Peoples Sovereignty, Dismantle Corporate Power and Stop Impunity(Global Campaign) facilitated the written submission of six points for consideration of the 2nd Session of the “Open-ended intergovernmental working group on transnational corporations and other business enterprises with respect to human rights” taking place in Geneva during October 24-28, 2016. It is part of the Campaign’s contribution to the work of the Working Group mandated to develop a “legally Binding International instrument on TNCs and other business enterprises with respect to Human Rights”. It expresses in its diversity the conviction that such a legally Binding Instrument is essential for two dimensions of the Campaign’s work: to end corporate impunity and address the systemic power of TNCs which has reached unprecedented impacts on the daily lives of affected communities.
1. Context
In addition to the fact that there are no binding norms on TNCs with respect to human rights, there is also no international instrument or mechanism of enforcement. The Global Campaign therefore proposes the establishment of an International Tribunal on Transnational Corporations and Human Rights that operates as a complement to national, regional and universal mechanisms and guarantees access to an independent judicial forum for affected people and communities to obtain justice for violations of their civil, political, social, economic, cultural and environmental rights.
This international tribunal should be tasked to accept, investigate and judge complaints against TNCs, States and International Economic and Financial Institutions for human rights violations and their criminal responsibility and civil liability for international economic, corporate and environmental crimes.
To secure its effectiveness, the International Tribunal on Transnational Corporations and Human Rights must be organized and operate autonomously and with total independence from UN executive bodies and the corresponding States. Furthermore, the decisions and sanctions by the International Tribunal on Transnational Corporations and Human Rights must be enforceable and legally binding.
2. Importance and role of the Tribunal
The establishment of this international tribunal must be a key feature in the development of the Treaty, as we have already emphasized, if we want it to address the fact that the applicable rules to control the obligations of TNCs at the international level are only voluntary codes of conduct and non-justiciable or actionable.
In contrast, international trade and investment rules protect the interests of TNCs with enforceable and justiciable/actionable rules and Binding Agreements and Treaties. There is thus a glaring asymmetry and imbalance in terms of rights and obligations of TNCs with regards to human rights.
In the current historical context, peoples and social movements alike demand that the new Treaty for the control of TNCs include legally binding and fully enforceable rules that go beyond soft law. However, these will be insufficient if they are not complemented with an International Tribunal that can render those enforceable rules fully actionable/justiciable. The Treaty must fully protect the interests of the communities and the people that are adversely affected by the operations of TNCs, and it must include full reparations for victims and sanctions to these corporations and their executive directors and other high executives.
3. Rationale and justification
The Treaty must break with and aim to bridge the existing asymmetry between trade and investment arbitration tribunals that protect the rights of TNCs at the international level, and the absence of instruments to control their international obligations.
International investment arbitration tribunals play a key role in the legal architecture of impunity: they offer full legal security to investments by TNCs, at the expense of thecountry hosting a given investment. The prevailing concept of 'legal security' is the one included in bilateral, multilateral or regional trade and investment agreements promoted by the World Trade Organization (WTO), International Monetary Fund (IMF) and World Bank (WB) as well as other international organizations and institutions, whose sole rationale is the protection of the contracts and the defense of the business and profit interests of big corporations. Meanwhile, that which should be considered truly as legal security --the one that establishes the preeminence of International Human Rights Law over lex mercatoria-- is sidelined, and while there are no effective international instruments to control TNCs, the awards rendered by arbitration tribunals are in fact coercive mechanisms and enforceable "rulings", given that their financial implications are very punitive for countries in the global South.
The Permanent Court of Arbitration, the International Court of Arbitration at the International Chamber of Commerce, the Dispute Settlement Body at the WTO, the International Center for Settlement of Investment Disputes (ICSID) hosted by the World Bank - all these tribunals conform to a sort of parallel system to the judiciary power of the state, favoring big corporations and operating outside national and international judiciary systems. In this privatized justice, it is TNCs that sue States – never the other way around – and can select a jurisdiction of their choosing, without needing to exhaust the internal legal resources available at the national level. In fact, these international investment arbitration tribunals can constitute an instance of appeal against the rulings of ordinary courts, while their own arbitrary decisions cannot be appealed.
Here is one example. The expropriation of Repsol by the Argentine government in 2012 set the architecture of impunity rolling: the oil company was able to claim on the basis of the contract they had signed with Argentina and deployed legal actions in the national courts; it was able to file a case at an ICSID international arbitration tribunal based on a Bilateral Investment Treaty between Spain and Argentina. Together with a US based finance corporation, Texas Yale Capital, the Spanish oil company was able to file a class action against the Republic of Argentina at a New York district court, for expropriation. It also managed to file a claim at Madrid Commercial Court Nr.1, for unfair competition and in addition, it benefited from all the political, economic, diplomatic and media pressure exerted by the Spanish government and the European Union. Contrary to the treatment Repsol had, the Mapuche indigenous people in Argentina can only defend their lives and integrity at the Argentine courts. They cannot sue Repsol directly at any international tribunal. Why can´t they and their allied environmental friends in Europe sue energy companies at the new investment tribunal proposed by the European Commission, while those same companies do have the possibility to sue States? This is justice at the service of the powerful.
4. International Tribunal on the Law of the Sea
This Tribunal is a judiciary body established under the UN Convention on the Law of the Sea, signed in Jamaica in 1982. The Tribunal operates according to the dispositions of said Convention (basically Part XV and Section 5 in Part XI) and its Statute, which is part of Annex VI of the Convention since 1996
. The Statute includes general clauses, organization of the tribunal, its competence and attributions, procedures, various courts and amendments. States and non-State actors have access to the Tribunal.
The International Tribunal on the Law of the Sea could serve as a model for the International Tribunal on Transnational Corporations and Human Rights which will be included in the Treaty. This institution could be developed afterwards, incorporating it to the Treaty as one of its Annexes, with a Statute that includes the organization of the Tribunal, its composition, members, their selection, duration of their mandate, incompatibilities, appeals, nationality of the members, their wages, procedures, rulings, the binding nature of their decisions.
5. Provisional and complementary measures
The treaty bodies of the UN and other quasi-judicial international jurisdictions must accept as part of their mandates the possibility to receive direct complaints against TNCs and International Economic Financial Institutions, and to forward them to the International Tribunal on Transnational Corporations and Human Rights to process them.
The regional human rights courts can modify their Statutes and adapt them to exercise direct control over TNCs.
Furthermore, the Statute of the International Criminal Court should be extended so it can hear and judge cases against juridical persons (especially against TNCs) and to include environmental crimes, colonial domination and other forms of foreign control, foreign intervention and economic crimes as massive serious violations of social and economic rights.
There is a need to promote amendments in that direction to be able to sue the CEOs of TNCs at the International Criminal Court, based on its Article 25, paragraph 3, sub-para d
.
States need to pass domestic laws that regulate their extra-territorial responsibility for the operations of TNCs, their subsidiaries de jure or de facto and their suppliers, sub-contractors and licensed operators, in such a way that communities affected by those operations are allowed to present charges and sue them in the courts of their home State.
Within the universal jurisdiction framework, States should take on actions and receive complaints in relation to genocide, crimes against humanity and other offenses that are regulated under the Rome Statute, perpetrated by natural or juridical persons, within their territories as well as extra-territorially.
��
	� http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
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	� “In any other way contributes to the commission or attempted commission of such a crime by a group of persons acting with a common purpose.” Source : https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf





