Panel V, Subtheme 2 – The relation between the United Nations Guiding Principles and the elaboration of an international legally binding Instrument on TNCs and other business enterprises

Thank you Madame Moderator, 

The foundational importance of the UNGPs to support progress on preventing and remedying human rights impacts from business operations cannot be understated.  Thus, we believe that these negotiations must build upon and not undermine the UNGPs.

Any legally binding instrument should be based on the UNGPs’ three-pillar architecture.  This protect-respect-remedy framework is widely supported and provides useful guidance on the respective roles of States and companies to ensure progress on human rights.  

There is no question as to the primary duty of States to protect, respect and fulfil human rights.  Yet, many abuses in which companies are the primary actor still implicate States for a failure to protect.  One unfortunately common phenomenon that fits this description is that of ‘land-grabbing’, which occurs course through States issuing land title to investors.  Furthermore, to ensure that companies do ultimately act in conformity with any obligations – national or international – the State has a central role as the source of law, the arbiter of rights, the guarantor of democratic public and legal processes and as the holder of police power.  Accordingly, the state obligations of Pillar 1 must serve as a foundation of any future binding instrument.

Looking to Pillar 2: as noted in our earlier intervention, we have seen tremendous progress implementing the UNGPs by business.  This progress is not sufficient, but it must continue and be encouraged; accordingly, other international efforts such as this process, should reinforce this implementation.

Additionally, it is helpful to reflect on the role of human rights due diligence in preventing, mitigating and potentially remedying adverse human rights impacts. The power of the UNGPs is that they reflect the complexity of global business in providing a framework for practical solutions to support the respect of human rights and the provision of remedies when impacts occur.  In basic terms, this means that companies are called upon to remain engaged and to work to improve the conditions of those impacted by their business operations.    

Considering that business is already engaged in such relations all over the world, companies cannot always carry out an ex ante analysis about situations in which they may become involved in or linked to impacts.  Thus, the Guiding Principles wisely instruct that companies should undertake human rights due diligence and then, prioritizing among their various potential impacts on the basis of severity, they should exercise whatever leverage they have to prevent and mitigate impacts.  When impacts occur, they must provide a remedy if they cause or contribute to those impacts, or they should seek to increase their leverage and work with others to prevent and mitigate impacts to which they are only directly linked.  

Disengagement from such situations needs to be a last resort, only when it is clear that all reasonable efforts could not sufficiently prevent or mitigate the impacts.  And, disengagement must take into account any potential adverse impacts that would ensue from the disengagement.  These impacts could include the loss of livelihood for workers no longer employed by a supplying factory or ceding market share to a company that will not take efforts to observe the UNGPs or any applicable national laws or international norms, which would guarantee that impacts would continue unmitigated or even worsen.

In light of this, caution should be used in entrenching a reactionary, risk-adverse approach to business operations which force companies to fall back on a logic of enterprise risk as opposed to the logic of risk to individuals, as embedded in the Guiding Principles.  If companies can be prosecuted or sued for situations in which they are not the primary cause of impacts or are not making a significant contribution to human rights impacts to which they are nonetheless linked in some way – however tenuous that link might be – that logically would include all activities they might otherwise undertake as they work to mitigate rights-impactful situations. 

Companies in various industries might decide that operations are simply too difficult to execute without undue enterprise risks, a reaction which might be exacerbated if there is uncertainty about the possibility and procedures for litigation.  While access to remedy is absolutely critical, an instrument that has litigation – and not prevention – as its primary focus, may have very severe unintended consequences and simultaneously miss a significant opportunity.  Indeed, depending on the theories of liability adopted, some companies might conclude that even engaging in human rights due diligence in the first place is too risky to the enterprise – which is of course not the approach emphasized under the Guiding Principles.  

In this still early stage, the radical transformation of business appreciation of risk promoted by the Guiding Principles still has a way to go to being firmly entrenched in all corporate cultures and organizational structures – as it still must also be entrenched in State and multilateral institutions’ policies and procedures.

Finally, Pillar 3:  Access to remedy is an obligation of States and businesses that cause or contribute to impacts, so States need to set out the roles of government, state-owned enterprises and all other companies within their domestic legal systems.  Any effort to expand extraterritorial remedies – particularly civil suits – will need to reconcile the prevailing immunity of State actors from such suits with the fact that a large proportion of previous allegations filed in courts all over the world – approximately 40% of such cases, derived from an analysis of data from the Business and Human Rights Resource Centre – have identified companies as complicit in State conduct, but not the lead actor.
  It would be a rather perverse outcome if a binding instrument imposed direct obligations on companies and enforced them through civil litigation or other means while leaving States immune from liability for their primary conduct in such situations and while also not improving the current international legal framework for accountability of states for human rights violations, which, as is commonly observed, is generally characterized as lacking strong enforcement mechanisms across a wide range of human rights norms.

In summary, any instrument on business and human rights needs to have an effective theory for actually changing corporate conduct and preventing future abuses.  We submit that theory should privilege a logic of prevention – as entrenched in the UN Guiding Principles.  We would argue that in the short- and long-term, this will do far, far more to prevent, mitigate and remedy human rights impacts for far more people than a more narrow focus on legal accountability, an approach which, by definition, will be remain severely constrained by State resources, State commitments to enforce and political will.  The deliberations should also carefully consider and anticipate the unintended economic consequences that might result from structuring the instrument in various ways, which can be explored in future deliberations.

The Guiding Principles, as is clear from their preambular paragraphs as well as Principle 3 and its commentary, present no obstacles to effectively preventing, mitigating and remedying human rights impacts.  We call upon States to increase their efforts in this regard and not undermine this important and useful framework through these discussions on a binding instrument.

Thank you very much for your attention.

� See https://business-humanrights.org/en/corporate-legal-accountability/case-profiles/complete-list-of-cases-profiled.
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