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CONCEPT NOTE 
 - EXECUTIVE SUMMARY -  

 
DRAFT BASIC PRINCIPLES AND GUIDELINES ON REMEDIES AND PROCEDURES ON THE RIGHT 

OF ANYONE DEPRIVED OF HIS OR HER LIBERTY BY ARREST OR DETENTION TO BRING 

PROCEEDINGS BEFORE COURT 

I.  INTRODUCTION 
 

1. Every human being has the right to enjoy respect of his or her liberty and security, as 
proclaimed in Article 3 of the Universal Declaration of Human Rights (UDHR).1 One 
of the most extreme limitations to ones liberty is the deprivation of it, be it through 
arrest or any form of detention. Not for less, the right of anyone deprived of his or her 
liberty by arrest or detention to bring proceedings before court is enshrined in all 
major human rights treaties and takes a central position in the 21st century 
international system of human rights. 
 

2. The United Nations Human Rights Council (Council), in its resolution (res.) 
A/HRC/RES/20/16 of 17 July 2012 [20/16 (2012)] encouraged all States “[to] respect 
and promote the right of anyone deprived of his or her liberty by arrest or detention to 
bring proceedings before court, in order that the court may decide without delay on 
the lawfulness of his or her detention and order his or her release if the detention is not 
lawful, in accordance with their international obligations”.2 In consequence, and to 
support States in this endeavour, the Council requested the Working Group on 
Arbitrary Detention (WGAD) “to prepare draft basic principles and guidelines on 
remedies and procedures on the right of anyone deprived of his or her liberty to bring 
proceedings before court”. 
 

3. Drawing on the former Commission on Human Rights’ 1991 decision to mandate the 
WGAD to investigate cases of detention imposed arbitrarily or otherwise 
inconsistently with the relevant international standards set forth in the UDHR or in the 
relevant legal instruments accepted by States concerned,3 the WGAD has adopted a 
considerable amount of Opinions and Decisions over the years, culminating in an 
unprecedented, consistent, historical knowledge to address the task given to it through 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Universal Declaration of Human Rights, GA Res 217A (III), UN GAOR, 3rd sess, 183rd plen mtg, UN Doc 
A/810 (10 December 1948). 
2 UN doc. A/HRC/RES/20/16 (17 July 2012), para. 6 (d). 
3 Commission on Human Rights, res. 1991/42 (1991). 
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res. 20/16 (2012).4 Further, due to the WGAD’s experience in engaging in studies of 
specific issues related to its mandate,5 and the WGAD’s expressed goal to formalize 
certain principles related to arbitrary detention,6 it is indeed uniquely positioned and 
equipped to fulfil the request contained in res. 20/16 (2012). 
 

II. CONTEXT 
 

4. “The right of anyone deprived of his or her liberty by arrest or detention to bring 
proceedings before court, in order that the court may decide without delay on the 
lawfulness of his or her detention and order his or her release if the detention is not 
lawful, in accordance with their international obligations”,7 is a centuries old legal 
concept, and a core human right of the 21st century, adhered to by a great number of 
States. 
 

5. Internationally, the UDHR included the concept in Article 9 and the amparo provision 
of Article 8. The International Covenant on Civil and Political Rights (ICCPR)8 
constitutes the first binding international treaty including a norm on the right of 
anyone deprived of his or her liberty by arrest or detention to bring proceedings before 
court, Article 9 paragraph 4. The right is also enshrined in some form in all major 
regional human rights treaties, including the European Convention on Human Rights 
(ECHR),9 the American Convention on Human Rights (ACHR),10 the African Charter 
on Human and Peoples’ Rights (African Charter),11 and the Arab Charter on Human 
Rights.12 
 

6. Over the past 60 years, the major treaty bodies governing the implementation and 
application of the above mentioned international and regional treaties, and also the 
International Court of Justice and major regional courts, were concerned with cases 
concerning the right of anyone deprived of his or her liberty by arrest or detention to 
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4 All accessible through: http://www.unwgaddatabase.org/un/. 
5 Deliberation No. 9 A/HRC/22/44 (2013) concerning the definition and scope of arbitrary deprivation 
of liberty under customary international law; Deliberation No. 8, E/CN.4/2006/7 (2006) on deprivation of liberty 
linked to/resulting from the use of the internet; Deliberation No. 7, E/CN.4/2005/6 (2007) on issues related to 
psychiatric detention; Deliberation No. 6, E/CN.4/2001/14 (2001) on Legal analysis of allegations against the 
International Criminal Tribunal for the Former Yugoslavia; Deliberation No. 5, E/CN.4/2000/4 (2000) 
concerning the situation regarding immigrants and asylum-seekers; Deliberation No. 4 on rehabilitation through 
labour and No. 1 on house arrest, E/CN.4/1993/24 (1993); The two other deliberations contained in the report 
were adopted in response to specific questions which had been put forward by a Government concerning the 
Working Group’s criteria and methods of work. 
6 Commission on Human Rights, res. E/CN.4/1994/27 (17 Dec. 1993), II, para. 21. 
7 Wording of UN. doc. A/HRC/20/16 (17 July 2012), para. 6 (d). 
8 International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 
52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar. 23, 1976. 
9 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 
amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, Article 5(4). 
10 Organization of American States, American Convention on Human Rights, "Pact of San Jose", Costa Rica, 22 
November 1969, Article 7(6). 
11 Organization of African Unity, African Charter on Human and Peoples' Rights ("Banjul Charter"), 27 June 
1981, CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), Article 6. 
12 League of Arab States, Arab Charter on Human Rights, 15 September 1994, Article 8. 
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bring proceedings before court in many instances, and helped to institutionalize the 
right and its increased formulization. 
  

7. The right became part of a number of constitutions around the Globe, leading 
Supreme and High Courts to elaborate upon it.13 However, the large amount of cases 
concerning the individual enjoyment of the right brought before international and 
regional treaty bodies shows a distinct need for clarification on remedies and 
procedures attached to this right. 
 

8. The cases addressed by the WGAD are seminal in this regard.14 The WGAD has 
elaborated on the right of anyone deprived of his or her liberty by arrest or detention 
to bring proceedings before court in a large number of Opinions and Decisions over 
the past two decades, around the globe, often finding violations of Article 8 and 9 
UDHR, and Article 9(4) ICCPR, when applicable. In most cases the WGAD was 
concerned with cases where persons were not brought before a judge, were not 
charged, and/or received no trial reviewing their imprisonment or sentencing them. 
Also, many cases confronted the delay of a trial or proceedings where individuals 
were detained for a considerable amount of time without having access to his or her 
right to bring proceedings before court.  
 

9. The WGAD has long successfully fulfilled its mandate to act in cooperation with 
States and those concerned, and therefore draws on strong international experience 
and acceptance regarding its impartiality and objectivity. The nine previously adopted 
deliberations prepared by the WGAD stand out as only one example.  
 

10. For the purpose of preparing draft basic principles and guidelines, the WGAD, with its 
substantive knowledge and positioning to communicate with all interest groups, is 
therefore the one actor in the international human rights system best equipped to 
develop guidelines for the future implementation and application of the right of 
anyone deprived of his or her liberty by arrest or detention to bring proceedings before 
court. 
 

III. METHODOLOGY 
 

11. As the aim of this endeavour shall be to assist “Member States in fulfilling their 
obligation to avoid arbitrary deprivation of liberty in compliance with international 
human rights law”,15 a thorough study of the case law of the WGAD, and to some 
extent the case law of the Human Rights Committee, is indispensable. Country reports 
and annual reports may prove helpful in drawing conclusions for the purpose of this 
task. 
 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
13 E.g. Supreme Courts of Argentina, Costa Rica, Hong Kong, India, Namibia, New Zealand, Panama, United 
Kingdom, United States; see more detailed the Concept Note. 
14 And to some extend the case law of the Human Rights Committee. 
15 UN doc. A/HRC/20/16 (17 July 2012), para. 10. 
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12. Further, insights into the way States translate and enforce their international legal 
obligation—or domestic initiatives—concerning the right of anyone deprived of his or 
her liberty by arrest or detention to bring proceedings before court within their 
national laws is of profound importance. This goal shall be achieved through a review 
of domestic legislation and case law, based upon a questionnaire to be shared with UN 
Member States in the second half of 2013. This review shall be complemented by 
research on existing case law undertaken within the WGAD. 
 

13. This study of current State practice shall complement a thorough background study of 
the existing international legal standards concerning their drafting history, reach and 
interpretation, and their application in universal and regional treaty bodies, and 
international and regional courts.  
 

14. Together, the background study and the study of current State practice shall lead to 
conclusions regarding the contemporary understanding and meaning of the right of 
anyone deprived of his or her liberty by arrest or detention to bring proceedings before 
court, and lead the WGAD to draft principles that underpin all approaches. Further, 
the background study shall help the WGAD derive conclusions that may serve as 
guidelines for States implementing the right, or even for those which already have the 
right in their Constitutions.  
 

IV. OBJECTIVES OF THE EXERCISE 
 

15. Overall Objectives: to draft basic principles and guidelines on remedies and 
procedures on the right of anyone deprived of his or her liberty by arrest or detention 
to bring proceedings before the court in order that the court may decide without delay 
on the lawfulness of the detention and order the release of the person if the detention 
is not lawful, in accordance with their international obligations.16 
 

16. Specific Objectives: In preparing the draft basic principles and guidelines, the 
WGAD shall aim: 
 
a. To seek the views of States, relevant intergovernmental organizations, United 

Nations agencies, United Nations treaty bodies, and in particular, the Human 
Rights Committee, other special procedures, national human rights institutions, 
non-governmental organizations, and other relevant stakeholders; 

b. To submit a specific report to the Council on a compilation of laws, regulations 
and practices relating to the right stated in paragraph 6 (d) above at the national, 
regional and international levels; 

c. To organize and hold a stakeholders consultation in 2014; 
d. To present the draft basic principles and guidelines to the Human Rights Council 

before the end of 2015, in accordance with its annual programme of work”.17 
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16 Ibid para. 6 (d). 
17 Ibid. at para. 11 (a) – (d). 


