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Opinion No. 61/2016 concer ning three minors (minors A, B, and C,
whose names ar e known to the Working Group) (Saudi Arabia)

1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the Commission on Human Rights, which extended @adfied the Working Group’s
mandate in its resolution 1997/50. Pursuant to @gnssembly resolution 60/251 and
Human Rights Council decision 1/102, the Councibuased the mandate of the
Commission. The mandate of the Working Group wastmecently extended for a three-
year period in Council resolution 33/30 of 30 Septer 2016.

2. In accordance with its methods of work (A/HRGEH), on 22 June 2016 the
Working Group transmitted a communication to thev&aoment of Saudi Arabia

concerning the three minors. The response of theeBment to the communication was
received on 22 August 2016. The State is not gy parthe International Covenant on Civil
and Political Rights.

3. The Working Group regards deprivation of libedy arbitrary in the following
cases:

(& When it is clearly impossible to invoke anygdé basis justifying the
deprivation of liberty (as when a person is kepti&tention after the completion of his or
her sentence or despite an amnesty law applicatiigrt or her) (category I);

(b)  When the deprivation of liberty results frometexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the Covenant (category II);

(c)  When the total or partial non-observance ef ititernational norms relating
to the right to a fair trial, established in theilbrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category I);

(d)  When asylum seekers, immigrants or refugeessabjected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);
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(e)  When the deprivation of liberty constitutegi@ation of international law on
the grounds of discrimination based on birth, n&tlp ethnic or social origin, language,
religion, economic condition, political or other iojn, gender, sexual orientation,
disability, or any other status, that is aimed atcan result in ignoring the equality of
human beings (category V).

Submissions

Communication from the source

4, Minor A was born on 20 December 1994, minor B Wwarn on 6 February 1995 and
minor C was born on 24 March 1996. The three yaueg are residents of Qatif.

5. Minors A, B and C were the subjects of a joirgant appeal sent by several special
procedure mandate holders on 22 March Z0¥éors A and B were also the subjects of
two previous urgent appeals sent by several marddders on 21 September 26 55d 19
October 2015respectively.

6. In late 2011 and early 2012, the three minorigi@ated in protests in the Eastern
Province of Saudi Arabia, which were recognized thg international community as

peaceful. The source states that they did not engmagny violent or hostile acts and were
peaceful protesters seeking to exercise their anl political rights.

7. In the first half of 2012, following their patipation in the protests, all three were
arrested. At that time, minors A and B were 17 gedd, while minor C was 15. According

to the source, they were not arrested during angept, only afterwards, and no warrant
was presented. The source submits that their adess not comply with the juvenile

procedures set out in Saudi national law.

8. According to the source, the three minors werided for periods of between 20
and 22 months before their court trials startec 3burce stresses that the duration of their
pretrial detention violates the Saudi Basic LawGsfminal Procedure which states that
pretrial detention should not exceed six months.

9. The source reports that the three young men webgected to torture and ill-
treatment (both physical and psychological) anthsolts and verbal abuse for their Shiite
religious affiliation during the interrogation s@gsss. The source submits that the use of
torture and ill-treatment resulted in their coercedfessions.

10. The source argues that their deprivation oértip was neither monitored nor

regularly reviewed through judicial oversight, vehithey had no recourse to effective
habeas corpus. The source alleges that they witdrfeemmunicado during some stages
of their pretrial detention and that they were ddnithe right to a lawyer during

interrogation and in pretrial periods.

11. The source reports that, despite their agheatitne of arrest, they were tried in the
Specialized Criminal Court, a closed court setaumeal with terrorism cases. The Court
applied the Laws for the crimes of terrorism angl financing (2014), which were
introduced almost two years after their arrest. $barce mentions that these laws have
been widely criticized by the international comntyrior their ambiguous wording and the
many provisions which do not comply with internatb norms. According to the source,

1 Available from spdb.ohchr.org/hrdb/33rd/public_ALBAU_22.03.16 (2.2016).pdf.
2 Available from spdb.ohchr.org/hrdb/31st/public_A Baudi_Arabia_21.09.15 (6.2015).pdf.
3 Available from spdb.ohchr.org/hrdb/31st/public_A WBaudia_Arabia_19.10.15_(8.2015).pdf.
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the Specialized Criminal Court has similarly beetiaized for its lack of independence
and the immense power of the Minister of Interiobverseeing the cases.

12.  According to the source, minor A was tried saefedy and his trial consisted of six
sessions, while minors B and C were tried as pla joint trial, which included another
individual. The trials started on 29 January 2@gth trials were held in camera.

13.  Equality of arms was allegedly not affordedinigithe trials and serious procedural
irregularities and flaws greatly undermined théhtigf the three young men to an effective
defence and fair trial on several grounds.

14.  The source reports that following their unfaials, they were sentenced to death by
ta’zir (a discretionary sentence). Minor A was senterioedeath on 27 May 2014, whilst
minors B and C received their death sentences o®@@aber 2014. The sentences were
based on trumped-up charges, including participatio demonstrations and chanting
slogans that were hostile to the State; possessidrnthrowing of Molotov cocktails; and
covering up for wanted men.

15.  According to the source, endorsement of théhdsantences by the Appeals and
Supreme Courts occurred in camera without priofceogiven to the family or lawyers.
The lawyers had reportedly no knowledge that hgarimad taken place. In August 2015,
minor A’s family was notified that both the Appealsd Supreme Courts had endorsed the
original death sentence. Those hearings were cosdiuc secret and their exact dates are
not known to the source. On 29 September 2015athdies of minors B and C were only
informed that their respective death sentence haen bendorsed, again without the
knowledge of the family, or lawyers being present.

16. On 5 October 2015, all three individuals weamsferred to Al-Ha'ir prison, Riyadh,
where they were all kept incommunicado in a cedkereed for persons on death row for
approximately one month, until they were eventugiignted the visits and calls. During
their time in the detention facility, the three mis complained of being denied basic
personal hygiene amenities. Minor A was reportetiiynied prompt medical care after
falling ill, after which he threatened to go on benstrike before being eventually granted
medical care approximately a week later.

17. On 13 November 2015, minor C was secretly feared to Asir prison, where he
was held incommunicado for approximately a month.

18. On 11 January 2016, the three minors were faeamsl back to the General
Directorate of Investigation prison in Dammam. Blo@irce reports that weekly phone calls
and monthly visits have been granted, althoughethave been several instances of missed
weekly phone calls, causing immense distress to thet young men and their families. All
three young men complained that medical care hadrbe more difficult to access in the
General Directorate of Investigation prison, as prigoner who required medical care must
formally request it and await a reply, which cotdéle over a month to be given.

19.  According to the source, all three remain oatlleéow and are at risk of imminent
execution. This threat of execution is compoundgthk recent execution of another minor
protestor, who was also arrested at the age ofnl@onnection with participating in
protests, arbitrarily detained, tortured into a rced confession, tried in the same
Specialized Criminal Court without access to a lemgentenced to death on 9 June 2014
and executed on 2 January 2016 as part of a massiteon of 47 individuals. Furthermore,
minor A is the nephew of a prominent Shia clerid peaceful social justice activist Sheikh
Nimr Bagqir al-Nimr, who was also executed on theneadate, following arbitrary arrest
and detention and a grossly unfair trial.

20. The source reports that the three minors hakausted all domestic remedies and
legal defences. Execution is imminent unless teegive a pardon from the King.
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21. The source claims that the deprivation of tipef the three minors results from the
exercise of their rights to freedom of opinion axpression and to freedom of peaceful
assembly and association, which are guaranteedrtliyea 19 and 20 of the Universal
Declaration of Human Rights, during protests thatehbeen recognized as peaceful by the
international community. It therefore constituteBitiary detention falling within category

Il of the arbitrary detention categories referrecdy the Working Group when considering
cases submitted to it. The source also claimsdimae they have not been guaranteed the
international norms of due process and guaranteesfair trial, in violation of articles 9
and 10 of the Declaration, their deprivation ofelity falls within category IIl of the
arbitrary detention categories referred to by therkg Group when considering cases
submitted to it.

22.  With respect to the arrest and detention ofomiA, the source provides the
following arguments to support its claim that heswagbitrarily arrested and detained:

(@) Unnecessary force was used during his arasshe was violently arrested
when a police car ran him over as he was ridindpitigcle;

(b)  Following the arrest, adequate medical care mat provided as minor A was
taken to a local hospital and then referred tortfigary hospital in Dammam until the
investigating officer from the Qatif police arriveothd destroyed the paperwork, asserting
there would be no medical care;

(c)  Following the arrest, minor A was held inconmmado for three months,
during which period he was held in solitary confirent for 40 days;

(d)  Minor A was not brought before a judge urtii ffirst day of his trial and the
extension of his deprivation of liberty was takgnjldicial decision;

(e)  Visible signs of torture were observed by faisily during visits. Minor A
was subjected to beating, kicking and slappingultieg in visible marks of torture,
including swelling in the nose and lips and brokeeth. He was also subjected to remarks
and harassment of a sectarian nature. His heaéhiaated with pain throughout his body
and lower abdomen and he had blood in his urine.fainily reported that they did not
initially recognize his face due to the effectstafture and that he had told them that he
wished that he had died under torture during hi 8ix months of detention. Torture and
ill-treatment were used to facilitate his coercedfession, which was handwritten by one
of the investigators because his own handwriting vegortedly not clear enough. Minor A
was coerced into approving the confession by addiediingerprint, to acknowledge the
charges in front of the judge, after being tolddosperation during the interrogation would
help to release him;

4] During his time at the juvenile detention fagi when he suffered from
health problems his family purchased medicatiorhfar. However, it was not consistently
delivered to him and sometimes not delivered atlaliring one period of time, no doctor
was available, but a medically trained person \&#ex Iprovided:;

(g)  Visitation rights during the pretrial detemtimf minor A have not been
consistent, as his family were unable to gain ditiaf regular visitation order until six
months after his initial detention. Due to the $tesnce and persistence of his family in
relation to the administration of the juvenile ddien centre, a family member was
eventually able to visit him prior to the officiaikitation order being granted;

(h)  Prior to the transfer of minor A to the Gendbaectorate of Investigation
prison, whilst he was still being detained at tinechile offenders facility, his family was in
regular contact with the administration of the joNe centre, from which it received
promises that he would be released soon. On thas,bainor A’'s family requested on
several occasions that he be permitted to havense hasit to allow them to process his
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university application. This request was eventuglignted and in 2014 he was allowed a
single home visit lasting for less than 24 hours;

0] Minor A’s lawyers complained to the Court thte General Directorate of
Investigation was denying them tlmyarat al-wakeelvisits (visits allocated to legal
representatives of the accused). The judge inforthedlefence that the court had already
sent akhetal) or formal letter, numbered 4011/35 and dated 2fars1435 (29 December
2013), to the General Directorate of Investigatiatipwing the lawyers to meet with
minor A;

0] In the early stages of the trial, the Coultgédly gave minor A the option of
responding to the charges against him, either WUgrba in writing, and he indicated he
would submit written replies. On 17 Jamada al-U&3.(18 March 2014), he told the court
he had been unable to prepare his replies for ¢fisnde because he had been denied the
ziyarat al-wakeelVisits and, consequently, he could not discussdie with his lawyers. In
response, he was warned by the judge that if Hedfao bring his written replies to the
following trial session, the Court would consideatthe was refusing to respond to the case
brought against him, and that the Court would pedosithout his responses;

(k)  Access to court documents and evidence wawilieeestricted, as the
defence lawyers for minor A were only allowed ascisthe list of charges against him.
There was no full disclosure to the defence teamalbfthe materials held by the
prosecution, including the recorded reports of @tigations by both the General
Directorate of Investigation and the Bureau of btigation and Public Prosecution. All
statements made by minor A during the investigatamwell as the report containing the
messages, images, videos and other materials foundiis mobile phone and other
possessions that the authorities had confiscatedk used as evidence against him in court.
The source also points out that minor A was naivedd to bring witnesses to testify in his
defence.

23.  With respect to the arrest and detention ofomiB, the source provides the
following arguments to support its claims that reswarbitrarily arrested and detained:

(@) Minor B was initially arrested for a day, reed after being asked to spy on
other protestors and rearrested eight days laterhatspital where he was awaiting routine
surgery on his eye. After the arrest, minor B wasidferred to the military hospital for a
week only, regardless of the continued pain irelys;

(b)  Minor B was held incommunicado for two weekslasubjected to several
interrogation sessions involving torture. The fimsterrogation lasted 18 hours, during
which he was severely beaten on his hands, febtamtgal (part of an Arab headdress),
forced to lie on his stomach and then trampledheytorturers, forced to face the wall and
then hit, mainly on the injured part of his leg;

(©) In November 2013, minor B was transferredite General Directorate of
Investigation in Dammam and detained in solitarywfo®ment for a month. He was
subjected to electric shocks on different partsisbody, was hanged upside down and tied
to a chair where he was heavily beaten. Torture ibdticdeatment were used in order to
facilitate his coerced confession and he was fotoesign a blank document that would
later contain his confession;

(d)  Minor B was brought before a judge only afiersigned a confession;

(e) Minor B’s family was granted weekly visits tioe juvenile facility after he
had been held incommunicado for two weeks. Afterwass transferred to the General
Directorate of Investigation prison, minor B wadoaled a monthly visitation and his
phone calls, which were supposed to be weekly, welggranted on a monthly basis;
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4] Access to a lawyer was heavily restricted fomor B. A lawyer was
appointed prior to the start of his trial and adiieeh the first session and other court sessions,
but was not present at the final sentencing heabhitigor B’s lawyer was able to access the
court file and found that it contained no evideraeart from his confession obtained under
duress;

() The prosecutor did not bring any witnessesestify against him, although
the prosecutor claimed that the other prisoners pradided evidence against him. No
opportunity to cross-examine these withesses wasenl.

24.  With respect to the arrest and detention ofomi@, the source provides the
following arguments to support its claims that reswarbitrarily arrested and detained:

(@) Minor C was walking to the shops when he wast &t by Saudi security
forces who subsequently caught him and hit him lighir weapons until he fell on the
ground bleeding;

(b)  Minor C was beaten all over his body with aoni wire by officers at the
Awamiyah police station. After being transferredhe juvenile detention centre, his family
observed signs of suffering, with dramatic weighgsl and a significant deviation in his
nose, which still remains. Torture and ill-treathevere used in order to facilitate an
alleged confession that he was forced to sign witlreading it or consulting with his
family or a lawyer. Minor C's coerced confession®rev extracted at the General
Directorate of Investigation prison in Dammam;

(c) Minor C was detained incommunicado for threenths at the General
Directorate of Investigation;

(d)  Access to a lawyer was heavily restrictedrfonor C, since his lawyer was
only able to be present at the second or thirdl $easion. The source also states that the
lawyer could not access the evidence;

(e) Minor C was brought before a judge in Riyadiompto his trial, but only for
the purpose of being provided with the list of gfea against him, without a lawyer being
present and without a proper hearing.

Response from the Government

25.  On 22 June 2016, the Working Group transmittedallegations from the source to
the Government under its regular communication @dace, requesting the Government to
provide detailed information by 22 August 2016 be turrent situation of the three minors
and any comments on the allegations made by thecsoThe Working Group also
requested the Government to clarify the factual legal grounds justifying the continued
detention of the three young men and to providaildetegarding the conformity of their
deprivation of liberty and apparent lack of fairdicial proceedings with domestic
legislation and international human rights normmgluding those that constitute the legal
obligations of Saudi Arabia under international faummnights law.

26. On 24 June 2016, the Government sought an smterof time to submit its
response and forwarded a copy of the responsel iséxat on 28 December 2015 to the joint
urgent appeal sent by Special Rapporteur on thependence of judges and lawyers, the
Special Rapporteur on extrajudicial, summary oriteaty executions and the Special
Rapporteur on torture and other cruel, inhumanegraiding treatment or punishment on 21
September 2015 on behalf of minor* & its response of 28 December 2015 to the joint
urgent appeal on behalf of minor A, the Governnaanied the claims that he had been

4 Available from spdb.ohchr.org/hrdb/31st/public_A WBaudi_Arabia_21.09.15_(6.2015).pdf.
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detained and tried for his participation in thetpsts and subjected to torture and other
inhuman, cruel and degrading treatment, citingrédevant provisions of Saudi domestic
law.

27. On 29 July 2016, the Working Group granted@wmernment an extension of one

month to 22 September 2016, in accordance withgoapa 16 of its methods of work and

clarified with the Government that it was requirkd respond separately to the urgent
appeal procedure of the special procedure mandddens and the regular procedure of the
Working Group, in accordance with paragraph 23ofriethods of work.

28. In its response received on 22 August 201ehbywWorking Group, the Government
provided the Working Group with the information set below.

29. The Government stated that its criminal justiggtem provided all the guarantees of
fair trial and fair procedures that were consisteith its international obligations in the
field of human rights under the general principlefs an independent judiciary, the
prohibition of torture, criminal punishment resefvier the most serious crimes based on
convictions only after the completion of judiciaview proceedings, and equality before
the law.

30. Regarding the deprivation of liberty of theeaminors, the Government reiterated
its explanation vis-a-vis minor A, submitted in iesponse dated 28 December 2015 to the
joint urgent appeal, that the three young men \idhe fledged adults, as their attainment
of adulthood could be demonstrated by their capaitit bear religious, financial and
criminal responsibility. The Government submittddtt there were no violations of its
obligations under the Convention on the RightshefChild.

31. According to the Government, the protest movdrrethe Eastern Province was not
a part of the Arab Spring but involved violent sotesulting in deaths, injuries and
destruction of property.

32. The Government denied that there had beentipntaof provisions concerning the
treatment of juveniles in Saudi domestic law aralneéd that the three young men were
treated in accordance with the criminal procedavednd were placed in juvenile facilities.

33.  Concerning the contention of the source that2+22 months of pretrial detention
violated the six-month limit under Saudi domestev] the Government stated that the
investigation had been delayed by lawsuits and ttetcriminal procedure for terrorism
cases took a longer time than ordinary crimes.

34. As to the allegations of torture, ill-treatmemid insults against the Shiite religious
affiliation during the interrogations, the Govermmeaesponded that torture was illegal
under Saudi law and that the three young men csafkewillingly without alleging torture
at the time or during the visit by the officialsthe Saudi Human Rights Commission. The
Government also denied the allegations of incomoado detention and stated that all
detention centres and prisons were subject toipldiapervision and health regulations.

35. The Government defended the trial by the Speed Criminal Court under the law
against terrorism as criminal proceedings beforeompetent court under a valid law
promulgated by royal decree to strengthen the ofllaw. Furthermore, the Government
contended that the claims of a trial without lavey@nd in camera proceedings were
inaccurate, as the trial was conducted in adversddrmat in the presence of the
defendants and their lawyers in open proceedings. three young men had an adequate
defence, contrary to the alleged lack of equalitsrms.

36. In addition, the Government contends that tlamep of three judges of the
Specialized Criminal Court sentenced the three goumen to death after careful
consideration of the evidence presented at thaistby the prosecution and the defence. It
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also submitted that it was inaccurate to claim thay had received the death sentences in
camera, without prior notice being given to the ifgrar lawyers, since the defendants and
their lawyers were present during the sentencinthécourt of first instance, while the
Appeals and Supreme Courts had carefully considiaedpplicable law and appeal papers
before upholding the death sentences in accordaitice¢he judicial procedure.

37. The Government rejected the claim that the gomen were held incommunicado
for a month in a cell reserved for death-row inreateithout basic personal hygiene
amenities and medical care following their transéer 5 October 2015 to the Al-Ha'ir
prison in Riyadh, stating that full medical caredaamenities were provided. The
allegations of minor C’s secret transfer to Asiispn on 13 November 2015 and his being
held incommunicado for a month there were likevdisenissed. Following their transfer to
the Damman prison on 11 January 2016, the Governa@imed that the three young men
enjoyed phone calls and visits organized by thsopradministration and full medical care.

38. The Government also claimed that the three gom@n could not have been
arbitrarily deprived of their liberty for their esa@se of the right to freedom of opinion and
expression, as Saudi laws guarantee such freeddasslit is required to protect the rights
or reputation of others or public order and pubbkalth or morals.

39. Regarding the specific allegations in minor Azse, the Government denies the
unnecessary use of force in his arrest or the uladnlity of necessary medical care after

his arrest, as well as his being held incommunidaddhree months, including 40 days of

solitary confinement. The Government further statest minor A was not subjected to

torture but confessed before the judge withoutgalig torture and again did not complain

about torture to a visiting representative from 8audi Human Rights Commission. The

Government argues that he enjoyed the same mediral as any other detainee, in

accordance with the law, and had access to hisdaamyd the case file, and the court heard
arguments and evidence from both sides beforenigsts ruling.

40. Regarding the specific allegations in minor 8se, the Government claims that he
was not released after his initial arrest and lteaénjoyed medical care in accordance with
the law rather than being treated for only a weetha military hospital. According to the
Government, he was neither subjected to two wedkmammmunicado detention and
torture during the interrogations, nor held in ®olf confinement and tortured by the
General Directorate of Investigation for a coercedfession, but rather kept in solitary
confinement for a limited time in accordance witle faw, while he voluntarily confessed
before the judges. As to the assertion that he wasght before a judge only after he
signed a confession, the Government states thatdseinterrogated by the competent
authorities and sentenced after the completioruditjal proceedings. Access to a lawyer
and the cross-examination of witnesses also prelciserulings.

41.  With specific regard to minor C's case, ashe allegations that he was shot and
apprehended by the security forces while walkinghtoshops and that he endured torture
at the Awamiyah police station, the Governmentestahat he was arrested in accordance
with the criminal procedure law and that Saudi lawhibits torture in all its forms. The
Government denies that he was held incommunicadéhfee months, but confirms that
minor C was in solitary confinement for a monthaiccordance with the law. As to the
claim that he had limited access to his lawyersearndence, the Government responds that
he was able to meet his three lawyers in prisonadteshd hearings.

Further comments from the source

42.  The response of the Government was sent tsdhece on 26 August 2016 for
comment, to which the source replied on 24 Noveniid6. The source states that the
severe lack of fair trial guarantees in the proaegsibefore the Specialized Criminal Court
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has been extensively documented in the past, @e#ipit official announcements by the
Government to the contrary. The cases of the thmi@ers demonstrate grave violations of
procedural safeguards in accordance with internatilluman rights law and domestic
regulations. The source notes in particular théouarviolations of the right to liberty and
the right to a fair trial.

43.  According to the source, the death sentencaisstghe three young men contradict
the claim by the Government that capital punishmisnteserved for the most serious
crimes. The source claims that, in fact, as at buvekhber 2016, the Government had
already executed 144 individuals in 2016. The smunaintains that the judicial review of

capital crimes cannot be relied upon as the SpeedlICriminal Court has been partial to

the prosecution and has ignored the claims by #fende of confessions extracted under
torture.

44. The source argues that the Government sysiaatigtiviolates its own laws on
detention, interrogation, torture and trial proaesu The source claims that the judiciary
lacks independence as the King appoints memberedupreme Judicial Council and has
the power to approve changes to the rules of proeedsued by the Council. According to
the source, the Specialized Criminal Court thatesszed the three young men to death has
no written regulations and is used by the Goverrntercondemn its critics, including
human rights activists and journalists; the Burelnvestigation and Public Prosecution is
under the jurisdiction of the Ministry of the Ini@r many secret trials occur without
lawyers or family members being present and withigr notification of trial dates.

45.  The source states that the formal charges stgdi@ three young men, despite their
being based on confessions extracted through &rtlo not claim that any of them has
used a firearm, or injured or killed anyone. Tharse submits that since the first killing of

security personnel occurred in August 2012, afterarrests of the three minors conducted
respectively in February, March and May of 2012 @Government has depicted them as
murderers deserving death.

46.  According to the source, contrary to the Gorent’s claim that terrorism charges
necessitated long pretrial detention periods, tbiah investigation took less than six
months and no extension of detention was formatlgraved by the prosecution or any
court to its knowledge. The source claims thatais ldocumented their torture and their
families have raised the issue with the media.

47. The source states that while the Governmenbiisect that the three young men
knew about their death sentences at the courtsififistance, they, as well as their lawyers
and family, could not attend the appeal proceedarys were informed of the decisions
upholding the death sentences weeks later.

48.  The source rejects the Government’s respongeetepecific allegations concerning
the cases of the three minors as evasive, mislgadtia fabrication.

Discussion

49. The Working Group expresses its concern atctinued abuse of fundamental
rights by Saudi Arabia and notes the case at haadréady the subject of urgent appeals
from several special procedure mandate holdereeofHuman Rights Council (see para. 5
above). In the present case, the Working Groupeaisreed by the fact that the three minors
were prosecuted and sentenced based upon the loawief crimes of terrorism and its
financing (2014), which were enacted two yearsratie time of their arrest. Such a
retroactive application of the law is in clear qanention of the principle of legality, a
cardinal principle of international human rightsvlaas enshrined in article 11 (2) of the
Universal Declaration of Human Rights. While notihgt the Government does not refute
this allegation in its response, the Working Grdimgls that the resulting deprivation of
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liberty of the three petitioners, which has lastedre than four years, is without any legal
basis, thus falling within category | of the arbily detention categories referred to by the
Working Group when considering cases submitted to i

50. The next issue to be addressed is whether épavdtion of liberty of the three
minors arose solely from the exercise of their righfreedom of expression. Despite the
attempted contention of the Government to the eoptrthe Working Group is convinced
that the arrest and detention of the three minessilted from their participation in the
protests, the nature of which was peaceful. Sudemfation derives from the detailed,
consistent and credible submissions of the petitam corroborated by other credible
sources,and the Working Group takes special note alscheffact that even the formal
charges brought against the three minors did natlwe any claims of use of force or use
of any weapons, or claims of having caused injorgriyone. The deprivation of liberty of
the three minors was therefore due to their exermigheir right to freedom of opinion and
expression and therefore also constitutes arbitdatgntion in breach of the international
norms on detention, including articles 19 and 2Qhef Universal Declaration of Human
Rights, thereby falling within category Il of thebérary detention categories referred to by
the Working Group when considering cases submitiéd

51. The Working Group now turns to the claim tha three minors have not been
guaranteed the international norms of due procedgyaarantees to a fair trial, in violation
of articles 9, 10 and 11 of the Universal Declamaibf Human Rights, the gravity of which
renders their deprivation of liberty arbitrary withcategory Il of the arbitrary detention
categories referred to by the Working Group whemsa@tering cases submitted to it.

52.  With regard to the application of category tHe facts and circumstances that raise
particular concern include the following: (a) a¢ tfime of the arrest of the three minors, no
warrant was presented; (b) their pretrial detenl@sted between 20 and 22 months prior to
the commencement of their court trials; (c) thecpca of torture and ill-treatment was
conducted to extract false confessions; (d) theomsimad no recourse to effective habeas
corpus and were held incommunicado; (e) they warengimited access to lawyers and to
the evidence against them, and were not permittedrdass-examine witnesses; (f) they
were tried in the Specialized Criminal Court; arg) (he endorsement of the death
sentences by the upper courts was made in proaggedéeid in camera.

53.  Although the Government, in its response, dktiee claims regarding the arrest,
incommunicado detention and the application of i@t it has not provided any
information about the details of the facts anduwinstances to establish the authenticity of
its claims. The source, by contrast, has submétetrete information about the process of
deprivation of liberty of the three minors in a simtent and detailed manrfem that
regard, the Working Group is led to confirm thatwarrant was presented at the time of
the arrest of the minors, in violation of articleo® the Universal Declaration of Human
Rights, which also poses a significant barrier he tegitimate exercise of the right to
defence in any further legal proceedings. Thesmigistances were also exacerbated by the
lack of the habeas corpus proceedings provideldeg@ittims.

See, for example, Human Rights Watd¥grld Report 2017

The Working Group refers to its constant jurispmzieand recalls that where it is alleged that a
person has not been afforded, by a public autharéistain procedural guarantees to which he or she
is entitled, the burden to refute the allegatiordenhy the applicant lies with the public authority,
because the latter is “generally able to demoresttedt it has followed the appropriate procedunes a
applied the guarantees required by law ... by prmdudocumentary evidence of the actions that were
carried out”. See International Court of Justi@secconcerning Ahmadou Sadio DialRepublic of
Guineav. Democratic Republic of the Congdderits, Judgment, pp. 660-661, para. 55; see also
opinion No. 57/2013.
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54. The Working Group reiterates the basic primciphshrined most recently in the

United Nations Basic Principles and Guidelines @mi&dies and Procedures on the Right
of Anyone Deprived of Their Liberty to Bring Prociegs before a Court that the right to

challenge the lawfulness of one’s detention is l&stending human right, essential to

preserve legality in a democratic society. Prireiplof the Guidelines makes it clear that
the right to challenge the legality of detentiorfdbe a court is a non-derogable human
right. This means that a State cannot suspendgerandpplicable, restrict or abolish that

right under any circumstances.

55.  Holding three minors over a period of more tB@&rmonths is not only a violation of

the Saudi Basic Law of Criminal Procedure, whicbomtedly requires pretrial detention to
last not more than six months, it is also a violatof the international norms on detention
dictating that pretrial detention should be an eticm and should be as short as possible.
In its annual report for 2011, the Working Groupaakmphasized that pretrial detention
should be an exceptional measure only (see A/HRE719aras. 48-58). In this regard, the
pretrial detention of minors in particular, oftealdhincommunicado, could have seriously
undermined their right to a legal defence and #uitimate exercise of their right to a fair
trial.

56. All forms of torture are strictly prohibited der the international human rights
norms on the prohibition of torture, including elgi 5 of the Universal Declaration of
Human Rights, which states that “no one shall bgestied to torture or to cruel, inhuman
or degrading treatment or punishment”. In fact, pinehibition of torture in international
human rights law carries an absolute characteis ia norm ofjus cogensand no
derogations from this prohibition are possible doy State, irrespective of the obligations
arising from treaty obligations. Moreover, in vi@fthe fact that the victims are minors,
such a practice is also prohibited by article 37ofathe Convention on the Rights of the
Child, to which Saudi Arabia acceded on 26 Jant886.

57. The Convention against Torture and Other Cinéliman or Degrading Treatment
or Punishment, to which Saudi Arabia acceded oB&#ember 1997, also emphasizes that
it is never lawful for a State to use torture andhibits this abhorrent practice in the
strictest terms. Article 2 (2) states that “No epto@nal circumstances whatsoever, whether
a state of war or a threat of war, internal pdditimstability or any other public emergency,
may be invoked as a justification of torture”.

58. Moreover, the trial and sentencing of the thnei@ors based on “confessions”
obtained through torture were conducted in violatib article 15 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Tneatt or Punishment, which stipulates
that “any statement which is established to hawmbeade as a result of torture shall not be
invoked as evidence in any proceedings”. Givenehasservations, the Working Group
considers that the original conviction was madéiieach of the international norms on
detention and gravely undermined the legitimate@se of their right to a fair trial.

59. The Working Group once again takes note ohttere of the Specialized Criminal
Court as a court of exception. Such a special cepecifically designed to deal with so-
called terrorism cases, raises serious concernatdtslack of independence and due
procedure and should not be seized of cases imgjuiveniles

60. The Working Group notes that in its concludifigervations on the second periodic
report of Saudi Arabia, the Committee against Trertexpressed its concern that the

See, for example, Human Rights Committee, commupicatio. 1787/2008Covsh v. Belarus
Views adopted on 27 March 2013, paras. 7.3-4.
8 See, for example, opinion No. 44/2013.
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Specialized Criminal Court, which was establishe®008 to try cases of terrorism, was
insufficiently independent of the Ministry of thetérior. The Committee noted the reports
it had received that judges of the Court had reguhatrefused to act on claims made by
defendants facing terrorism charges that they leamh Isubjected to torture or ill-treatment
during interrogations for the purpose of compellmgonfession (see CAT/C/SAU/CO/2,
para. 17).

61. The Working Group also wishes to note that,iténannual report for 2007, it
expressed its concern over the continuing tendemegrds deprivation of liberty by States
abusing states of emergency or derogation; invokipgcial powers specific to states of
emergency without formal declaration; having reseuto military, special or emergency
courts; not observing the principle of proportidtyabetween the severity of the measures
taken and the situation concerned; and employimuealefinitions of offences allegedly
designed to protect State security and combatrtemqsee A/HRC/7/4, para. 59).

62. Furthermore, the Working Group notes that tied &nd subsequent appeals were
conducted in secret and with inadequate opportufitythe defendants to prepare a
defence, in violation of the Universal Declaratioh Human Rights (art. 10), which
guarantees a fair and public hearing for anyonegethwith a crime.

63. The Working Group confirms that the detentidntte three minors is arbitrary,
violating articles 9, 10 and 11 of the Universalclgation of Human Rights and thus
falling within category Il of the arbitrary deteéoh categories referred to by the Working
Group when considering cases submitted to it.

64. Finally, the Working Group expresses its graeacern in relation to the death
sentences imposed on the three minors. Given thknfj of the Working Group that the
three minors were arbitrarily deprived of theireity without any legal basis as a result of
exercising their freedom of expression and in viota of their right to a fair trial, their
conviction and death sentences are inherently aresad in fact constitute a violation of the
Convention on the Rights of Child (art. 37), to @thiSaudi Arabia is a party. The Working
Group urges the Government not to proceed withyoagrout the death sentences.

Disposition
65. In the light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of the three minors, i@ein contravention of articles 9,
10, 11, 19 and 20 of the Universal Declaration afrtdn Rights is arbitrary and falls
within categories |, Il and Il

66. Consequent upon the opinion rendered, the WgrkGroup requests the
Government, without delay, to take the necessafyssto remedy the situation and bring it
into conformity with the standards and principlest&ined in the Universal Declaration of
Human Rights, the Convention on the Rights of theildCand all other relevant
international norms on detention.

67. The Working Group considers that, taking intoaunt all the circumstances of the
case, the adequate remedy would be to releasered tninors immediately and to accord
them an enforceable right to reparations, in acoed with international law.

68. The Working Group encourages the GovernmenSaidi Arabia to ratify the
International Covenant on Civil and Political Right

69. In light of the allegations of torture and ath#-treatment inflicted upon the
detainees, the Working Group considers it apprégria accordance with article 33 (a) of
its revised methods of work, to refer these allegatto the Special Rapporteur on torture
and other cruel, inhuman or degrading treatmepuaishment.
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Follow-up procedure

70. In accordance with paragraph 20 of its methofisvork, the Working Group
requests the source and the Government to providéh information on action taken in
follow-up to the recommendations made in the prespmion, including:

(@)  Whether the three minors have been releasdfaso, on what date;

(b)  Whether compensation or other reparations Hze@n made to the three
minors;

(c)  Whether an investigation has been conducttdtire violation of the rights
of the three minors and, if so, the outcome ofitivestigation;

(d)  Whether any legislative amendments or chang@sactice have been made
to harmonize the laws and practices of the Govenimith its international obligations in
line with the present opinion;

(e)  Whether any other action has been taken teeimgnt the present opinion.

71. The Government is invited to inform the WorkiBgoup of any difficulties it may
have encountered in implementing the recommendatioade in the present opinion and
whether further technical assistance is required, example, through a visit by the
Working Group.

72.  The Working Group requests the source and thes@ment to provide the above
information within six months of the date of thartsmission of the present opinion.
However, the Working Group reserves the right tetds own action in follow-up to the
opinion if new concerns in relation to the case lar@ught to its attention. Such action
would enable the Working Group to inform the HunfRights Council of progress made in
implementing its recommendations, as well as ailyréato take action.

73. The Working Group recalls that the Human Rig@tuncil has encouraged all
States to cooperate with the Working Group andestpa them to take account of its views
and, where necessary, to take appropriate steesedy the situation of persons arbitrarily
deprived of their liberty, and to inform the WorgiGroup of the steps they have taken.

[Adopted on 25 November 2016

® See Human Rights Council resolution 33/30, parasd37.
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