Expert meeting on deprivation of liberty of persons with disabilities
Conclusions and recommendations

This document reflects the conclusions and recommendations arising from the expert meeting on deprivation of liberty of persons with disabilities held by OHCHR on 8-9 September 2015. 
 
The relevant objectives of the expert meeting were to:

1) Identify, in the context of the current state of the development of the right to liberty and security of persons with disabilities, the remaining gaps and challenges that the non-discriminatory approach to deprivation of liberty poses to existing law.

2) Identify possible future actions to be undertaken to provide for a common understanding of this right and solutions to the existing gaps and challenges (research, development of protocols, law reform, etc.).

OHCHR has identified a set of CRPD standards, as developed by the Committee on the Rights of Persons with Disabilities, as well as some remaining gaps and challenges being posed to existing law and practice. 
1) Standards developed so far:

a) Absolute ban on deprivation of liberty on the basis of impairments; 
b) Ban on forced or non-consensual treatment, or which is in any way in violation of the free and inform consent of the person concerned;
c) Upholding of the standard of “best interpretations of will and preferences of the person” for the exercise of legal capacity, superseding the standard of “best interest of the person” in all contexts for adults with disabilities;

d) Rejection of unfitness to stand trial;
e) Duty to guarantee access to justice, including through procedural accommodations at all stages of procedures;
f) Rejection of non-liability on the basis of disability; 

g) Rejection of security measures, including those involving indefinite deprivation of liberty and forced treatment; 

h) Rejection of the concepts of dangerousness and predictability as grounds for deprivation of liberty of persons with disabilities; 
i) Person with disabilities should only be deprived of their liberty when found guilty of a crime after following a criminal procedure with all the safeguards and guarantees applicable to everyone; and

j) Preference for diversion mechanisms and restorative justice schemes not requiring medical treatment.
2) Remaining gaps and challenges for existing law and practice:
a) Existing legislations and practices allow for deprivation of liberty on the basis of impairments and for forced or non-consensual treatment, or which is in any way in violation of the free and inform consent of the person concerned.  

b) Lack of practical guidance on the standard of “best interpretation of the will and preferences of the person”, in particular in connection to medical treatment in life-threatening emergencies and crisis situations.
c) Lack of practical guidance on access to justice on equal basis with others, including on the implementation of supported decision making schemes under Article 12 as well as provision of procedural accommodation, instructing the lawyer, self-representation and best interpretation of will and preferences of the person. 
d) Lack of legal and practical guidance on the subjective element of the crime (mens rea) and on how it should be construed in criminal systems respectful of Article 14. 
e) Lack of clear legal and practical guidance on the application of the standards on mental and legal capacity in the context of criminal liability, following the General Comment No. 1 of the CRPD Committee. 
f) Existing criminal legislations and practices allow for the application of security measures to persons with disabilities who currently are exempted of criminal responsibility.

g) Current CRPD standards have not yet explicitly rejected the possibility that persons with disabilities serve the time of criminal sanctions in psychiatric facilities, without it implying forced treatment. 
h) Some existing diversion mechanisms require that the person undergoes medical or psychiatric treatment, in violation to the free and informed consent of the person concerned.
i) During the expert meeting, there was consensus that criminal systems do not comply with their declared functions of repairing the victim and society as a whole and deterring future crimes, through the sanctions being imposed to offenders.   
j) Lack of consistency in current state of jurisprudence of UN Treaty Bodies and Special Procedures on the issues presented, in particular but not exclusively on points a, b and c. 
Recommendations for further action:

OHCHR proposes the following actions:

a) To advocate and promote reform to repeal legislations and regulations that contradict the absolute ban on deprivation of liberty on the basis of impairments and the ban on forced or non-consensual treatment, or which is in any way in violation of the free and inform consent of the person concerned. Promoting participation and involvement of organisations of persons with disabilities is essential.
b) To develop protocols and guidelines for the practical implementation of the standard of “best interpretation of the will and preferences of the person” under the CRPD, across the different areas of law considering their purposes and particularities. In order to do so, it is essential to promote, develop and fund theoretical and applied research on its practical implementation.  
c) To advocate for reform of laws and regulations pertaining to legal procedures and to the legal profession (profession’s codes of conduct) to ensure access to justice of persons with disabilities on an equal basis with others in line with article 13 of the CRPD, in particular to ensure the provision of procedural accommodation, including for instructing the lawyer, self-representation and best interpretation of will and preferences of the person in this context. This advocacy should also follow and accompany advocacy for the implementation of article 12 and supported decision making. 
In particular, advocacy should focus on the following elements: 
a) Trainings on the CRPD for lawyers, judges and other personnel in the justice and prison system should be provided. 
b) Collaboration between lawyers and other professionals, such as social workers, should be promoted and strengthened in order to support lawyers work as counsels. Such collaboration should not entail abdication or limitation of professional responsibility of the lawyer, which should be clearly regulated.
c) Adoption of protocols and guidelines to ensure and enhance the provision of procedural accommodation. On this regard, applied research with a CRPD perspective in the area of procedural criminal law should be promoted.
d) To promote debate on access to justice of persons with disabilities and the provision of procedural accommodation among bar associations, criminal law associations and research institutes, academia, among other relevant bodies with criminal law expertise. 
d) To promote and fund critical theoretical research in the area of criminal law with a CRPD perspective to address the issue of criminal responsibility of persons with disabilities and the subjective element of crime, exploring the use of general defences and criteria that are impairment neutral. In connection to this, research should address the application of the standards on mental and legal capacity in the context of criminal liability, following the General Comment No. 1 of the CRPD Committee. Research should always reflect critically on these issues considering the larger debate on the justification of punishment and the declared function and actual functioning of the criminal system.   

e) To advocate for the elimination of security measures, or any other mechanism that under any other name entails the deprivation of liberty, or any other exercise of social control, of a person with disability who was not considered guilty of a crime.
f) To advocate for legal and policy reform to prevent discriminatory practices in regimes of detention, such as persons with disabilities serving time in mental health facilities and denial of reasonable accommodation and lack of accessibility in places of detention.
g) To promote reform of laws and regulations on existing diversion mechanisms and restorative justice schemes to repeal provisions allowing for the requirement of medical and psychiatric treatment in order to opt for the diversion.

h) To promote debate and research on alternative methods to address criminal offences by persons with disabilities, such as restorative justice schemes and non-custodial measures, in order to better comply with the purposes of repairing victims and society as a whole and of deterring future crime.

