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I. 
INTRODUCTION

1.  
On 2-4 September 2003, the Republic of Croatia and the International Commission of Jurists convened the International Conference on Economic, Social and Cultural Rights in Cavtat-Dubrovnik, Croatia, an event that involved a broad range of Council of Europe member States, national institutions and regional and international non-governmental organisations. 

2. 
The threefold objectives of the Conference were to: 

(i) 
Promote further State and civil society understanding of economic, social and cultural rights;

(ii) 
Discuss options with regard to the elaboration of an Optional Protocol to the International Covenant on Economic, Social and Cultural Rights, (hereinafter ICESCR or Covenant); and

(iii) 
Provide a forum for the exchange of experiences, learning and strategies towards the further protection and promotion of economic, social and cultural rights. 

3. 
The International Conference on Economic, Social and Cultural Rights was designed to both prepare for and assist the work of a United Nations Working Group, the body mandated by the 59th session of the Commission of Human Rights to consider options regarding the elaboration of an Optional Protocol to the International Covenant on Economic, Social and Cultural Rights.
  The Conference was also framed as an awareness building exercise whereby expert presentations were followed by general discussion periods and a series of eight Conference Working Groups that deliberated on specific aspects of the economic, social and cultural rights and the draft Optional Protocol to the ICESCR.
4. 
The Conference was opened by Dr. Ante Simonic, Deputy Prime Minister of the Republic of Croatia and Darko Göttlicher, Head of the Office for Human Rights, Republic of Croatia. Through their opening addresses, the inherent justiciability of economic, social and cultural rights was reaffirmed coupled with a strong expression of support for the development of an international adjudicative mechanism dedicated to the resolution of State party Covenant violations.  Further, appreciation was extended both to the International Commission of Jurists and the Republic of Finland for their assistance in staging of the Conference.  Without reservation, the plenary approved the nominations of Edwin Berry, Legal Officer with the International Commission of Jurists, as the Conference Chairperson and Erik af Hällström, First Secretary with the Permanent Mission of Finland to the United Nations and other Organizations in Geneva, as Conference Rapporteur.

II. 
THE NATURE AND SCOPE OF STATES PARTIES' OBLIGATIONS UNDER THE ICESCR
5. 
Canvassing the experiences of numerous national,
 regional,
 and international
 mechanisms that adjudicate over matters concerning economic, social and cultural rights, Professor Paul Hunt, United Nations Special Rapporteur on the right to the enjoyment of the highest attainable standard of physical and mental health, commenced his presentation by directly refuting the claim that economic, social and cultural rights cannot be justiciable.

6.
Professor Hunt reviewed the contention that the rights and obligations under the International Covenant on Civil and Political Rights, (hereinafter ICCPR), are precise, self-evident and are thus justiciable whereas the rights and obligations under the ICESCR are phrased in vague language that elicit only non-justiciable norms of intent.  Countering this claim, it was recalled that all human rights treaty text formulations, including the ICCPR, are open and vague as linked to the human rights philosophy of formulating texts in the abstract to allow for future and unforeseen applications.  Under the ICCPR, these abstract provisions have been clarified through decades of international human rights practice, governing treaty body jurisprudence and General Comments.  That ICESCR provisions are also vague was by design and thus does not obstruct the inherent justiciability of economic, social and cultural rights.  Professor Hunt was of the view that the nature and scope of economic, social and cultural rights had already received a considerable amount of clarification from numerous sources that include: the jurisprudence from national, regional and international bodies/instruments that employ adjudicative/inquiry procedures related to violations of economic, social and cultural rights; Committee on Economic, Social and Cultural Rights (hereinafter CESCR) General Comments, summary records and studies; the experience of numerous United Nations Special Rapporteurs engaged in various aspects of economic, social and cultural rights; and a vast amount of doctrine concerning economic, social and cultural rights issues.

7.
In examining specific State party obligations under the Covenant, Professor Hunt advised that the CESCR has employed a "typology of State party obligations" to facilitate understanding with regard to the State party realisation of economic social and cultural rights.  Under this model, States parties should "respect", "protect" and "fulfil" Covenant rights. The obligation to respect requires State parties to abstain from actions that prevent persons from using available material resources in the way that they deem best to satisfy basic needs.  The obligation to protect requires States parties to implement measures necessary to prevent other individuals or groups, (third parties), from violating the integrity, freedom of action, or other human right of the individual in satisfying his or her basic needs.  The obligation to fulfil requires States parties to pro-actively engage in activities that strengthen access to and the utilisation of resources and the means to ensure the realisation of Covenant rights.  The obligation to fulfil also requires States parties to take measures necessary to ensure that each person within its jurisdiction obtains basic economic, social and cultural rights satisfaction whenever they, for reasons beyond their control, are unable to realise these rights through the means at their disposal.

8.
At a minimum, States parties should respect, protect and fulfil Covenant rights to the best of their ability while ensuring that discrimination does not affect individual and group enjoyment of economic, social and cultural rights.  With regard to the obligation to substantively “fulfil” Covenant rights, Professor Hunt supported the CESCR position that States parties are obliged to provide or engage in a plan to provide minimum essential levels for each Covenant right to the most vulnerable segments of society.  In evaluating individual State party progress towards the substantive fulfilment of Covenant based obligations, it was reminded that the CESCR considers the means available to each State party and allows a certain "margin of discretion" in order that States parties may select the means by which Covenant obligations are realised.
9.
Plenary discussions following Professor Hunt's presentation expressed concern over the possibility that, under an Optional Protocol to the ICESCR, the CESCR would instruct States parties on how to allocate resources.  In response, it was noted that the CESCR would not likely use an Optional Protocol to stand in the shoes of national governments and question their policy priorities that impacted on the fulfilment of Covenant rights.  This assertion was supported by the practice of the United Nations Human Rights Committee that, in examining economic, social and cultural rights issues, declined to review State budgetary allocations in favour of examining human rights principles negatively affected by the socio-political systems in place.  

III. 
THE PRACTICAL APPLICATION OF AN OPTIONAL PROTOCOL TO THE ICESCR
10.
Simon Walker, Human Rights Officer with the United Nations Office of the High Commissioner for Human Rights, referenced the effect that an Optional Protocol to the ICESCR could have on State party resource expenditures.  In acknowledging that judicial rulings concerning economic, social and cultural rights could entail economic consequences, it was important to not exaggerate the effects of the proposed international complaint's procedure.  Mr. Walker proceeded to reference the typology of State party obligations, "respect", "protect" and "fulfil" as contrasted against international, regional and national case law in illustrating the types of decisions that could be taken under an Optional protocol to the ICESCR.   

•
The State Party Duty to Respect

In Broeks v. The Netherlands,
 the United Nations Human Rights Committee found the Netherlands in breach of both the ICCPR and the ICESCR for discriminating against a married woman that was refused unemployment benefits as she could not prove that she was the family breadwinner, a requirement that did not apply to married men.  Of importance, the Human Rights Committee did not indicate how the Netherlands should apportion State resources, it simply mandated that such resource allocations should respect the prohibition against discrimination in accordance with the States' obligations under the international bill of human rights.

•
The State Party Duty to Protect
In The Social and Economic Action Rights Centre v. The Federal Republic of Nigeria,
 The African Commission on Human and Peoples' Rights found that the Nigerian government violated the African Charter on Human and Peoples' Rights by failing to protect against the actions of a consortium of oil companies that violated human rights and spread life threatening environmental pollution.  While the decision of the African Commission could have presented severe economic consequences, considerable leeway was left to the State as to the design and implementation of remedial measures.
•
The State Party Duty to Fulfil
In Government of the Republic of South Africa v. Grootboom,
 through an examination of State housing policies, the South African Constitutional Court found that efforts had not been directed at ameliorating the conditions faced by individuals in desperate need of basic housing.  Flawed in a substantive regard, the housing policy was held to be unreasonable. In determining the ‘reasonableness’ of the south African housing policy, the Court decided that while limited State resources were an important factor, in this case, the State had a duty to address the needs of the most vulnerable members of society.  Thus, in the context of the right of access to housing, the Court held that State policy, in order to be reasonable, had to take account of the different socio-economic levels of the South African population and could not ignore those whose needs were most urgent.
12.
Through the aforementioned examples, Mr. Walker demonstrated that Courts are sensitive to the fiscal effects of their judgments and in light of this factor, examine the "reasonableness" of political policies and programs that are left to the discretion of States as to appropriate remedial measures. 

13.
With regard to Covenant rights that could be the subject of an Optional Protocol complaint's procedure, Mr. Walker noted that there are four potential approaches:
(a)
The limited approach whereby an Optional Protocol would apply to a select number of Covenant rights that could be expanded over time;

(b)
The smorgasbord approach whereby each State party would select the Covenant rights to which the Optional Protocol would apply within its jurisdiction;

(c) 
The substantive rights approach whereby an Optional Protocol procedure would pertain to the specific rights recognized in Covenant, articles 6 through 15; and

(d)
The comprehensive approach whereby an Optional Protocol would apply to the whole of the Covenant.
Mr. Walker pointed out that the CESCR has consistently supported the comprehensive approach as proceeding in this manner would support the doctrine of the interdependence and indivisibility of all human rights; prevent the exclusion of the Covenant prohibition on non-discrimination, a potential drawback associated with the limited approach, smorgasbord approach and the substantive rights approach; and increase the effectiveness of the procedure as vulnerable sectors would not be shielded from international scrutiny.  

14. 
Through plenary discussions, Professor Hunt called on the upcoming United Nations Working Group to focus on the 1997 CESCR authored draft Optional Protocol.  Participants heard that this draft instrument has been favourably considered by a number of States parties, intergovernmental organizations, non‑governmental organizations and the United Nations Sub-Commission on the Promotion and Protection of Human Rights.  It naturally followed that this draft instrument should receive a thorough examination by the Working Group mandated to consider options regarding the elaboration of an Optional Protocol to the ICESCR.  The contention was also raised, however, that the CESCR should explore other promising approaches for the further realisation of the Covenant rights.

IV. 
DISCUSSION GROUP CONTRIBUTIONS

15. 
Within Working Groups, Conference participants deliberated on specific State party obligations under the ICESCR.  Reporting to the plenary, salient points of Working Group discussions included:

•
That ICESCR provisions related to the right to work, (Article 6), and the right to join trade unions, (Article 8), are clearly defined and while States parties are required to respect and protect these rights, the right to work does not obligate these nations to substantively provide each citizen with the employment position of his or her choice.  Considering the principle of non-discrimination as unconditional and of immediate effect, it was also held that States parties should be accorded a wide margin of discretion with regard to the policies implemented to progressively realise the right to work and the right to join trade unions. 

•
In considering the right to the widest possible protection and assistance for the family, (Article 10), it was noted that, on a conceptual level, the Covenant employed an outdated definition of what constituted a family and that jurisprudence under an Optional Protocol should recognise the evolution of this and other definitions. 

•
A reflection on the right to the highest attainable standard of physical and mental health, (Article 12), where it was recognised that States parties needed to work in close cooperation with international organizations and civil society, including non-governmental organizations and the private sector, in creating favourable conditions at the national, regional and international levels to ensure the full and effective enjoyment of the right to the highest attainable standard of physical and mental health.  Further, it was recognised that such ICESCR rights should be incorporated into domestic legislation to ensure their protection and promotion.

•
In considering the right to education, (Article 13-14) and the right to take part in cultural life, (Article 15), it was held that these rights would benefit from increased awareness-raising efforts and that a wide range of national educational systems should be evaluated to determine whether they contravene the Covenant through the introduction of school fees, a problem increasingly faced by developing nations. 

V. 
QUESTIONING THE BENEFITS ASSOCIATED WITH AN OPTIONAL PROTOCOL TO THE ICESCR
16. 
In addressing the benefits associated with the creation of an Optional Protocol to the ICESCR, Professor Katarina Tomasevski, Special Rapporteur of the Commission on Human Rights on the Right to Education, asserted that this instrument would add clarification to State party obligations under the Covenant, assist individuals and groups through the creation of an international economic, social and cultural rights complaint's mechanism and encourage the development of domestic jurisprudence concerning economic, social and cultural rights.  

17.
Professor Tomasevski emphasised that an Optional Protocol to the ICESCR must be viewed as but one method capable of further protecting economic, social and cultural rights.  In support of this point, attention focused on the conflict between a commercial approach to the provision of economic, social and cultural rights, (placing a price on the provision of education, health care and water for example), and the human rights approach to the provision of economic, social and cultural rights that views the provision of related goods and services as a right.  Citing the example of the right to education, Professor Tomasevski mapped a contradiction between international trade law and the human right to education.  In this context, attention was drawn to the General Agreement on Trade in Services whereby an increasing number of nations have moved to privatize the provision of educational services, a practice that not only contradicts the ICESCR but, especially in developing countries, serves to affect the availability of such educational services.  Professor Tomasevski also advised of her continuing dialogue with the World Bank, an institution that wields considerable influence in funding the educational sector of developing nations.  Unfortunately, this institution did not perceive the provision of education as a human right in favour of fostering the introduction of school fees, a practice that is illegal in one third of the countries where the World Bank is providing such funding.  Fortunately, in the face of mounting international pressure, the World Bank formally altered this policy and now opposes school fees in relation to primary education.  These examples served to illustrate that, despite the usefulness of the proposed Optional Protocol, this instrument is but one tool in the struggle to protect and promote economic, social and cultural rights.  Further outreach, communication and economic, social and cultural rights awareness building with global institutions is also necessary to effect the substantive realisation of these rights. 

18.
During the ensuing plenary discussion period, the point was raised that an Optional Protocol complaint's procedure would stimulate States parties to take steps towards Covenant implementation and would thus mark an important step in strengthening the principle that, through ratification, States parties have dedicated themselves to progressively realise economic, social and cultural rights.  Further, through active participation in an Optional Protocol complaint's mechanism, States parties would be provided with additional remedial opportunities to defuse national socio-political complexities that prove difficult to resolve though domestic political processes.  In this, an Optional Protocol would serve as a crucial element in an overall strategy focused on the protection and promotion of economic, social and cultural rights. 
VI.
ICESCR VIOLATIONS: REMEDIAL FRAMEWORK POSSIBILITIES

19. 
Edwin Berry, Legal Officer with the International Commission of Jurists, commenced his presentation by asserting that complaints under an Optional Protocol to the ICESCR must be launched against the States parties to the Covenant as these actors are the sole signatories and thus the only obligation holders under this international instrument.  With regard to potential Optional Protocol complaints against trans-national corporations and other non-State actors, the view was expressed that, as these entities are not Covenant signatories, they cannot be held directly liable under this proposed instrument.  States are, however, bound to hold non-State actors accountable for ICESCR violations by virtue of the State party Covenant obligation to prevent non-State actors from violating the integrity and freedom of individual action in pursuit of Covenant rights.

20.
Addressing the parties possessing the ability to initiate complaints under an Optional Protocol to the ICESCR, it was considered that, at a minimum, individual and group victims of State party Covenant violations should possess this competence along with interested individuals and groups, (representatives), that could initiate complaints on behalf of individual and collective victims.  The importance of including representatives, particularly non-governmental organisations, that could launch complaints on behalf of individual and groups victims of ICESCR violations was highlighted as, under existing instruments, complaints on behalf of individual and group victims have either been specifically included or such representative standing has been provided through adjudicative interpretation. The inclusion of representative complaints is rooted in the fact that these types of communications play an essential role in initiating international complaint's procedures where victims face the risk of ill-treatment or other retaliation for directly engaging in the process.

21.
On the topic of when complaints should be initiated under an Optional Protocol to the ICESCR, Mr. Berry pointed to article 3(3)(a) of the draft Optional Protocol which provides that a complaint cannot be brought before the Committee until all domestic remedies have been exhausted.  The "exhaustion of all domestic remedies" provision is standard in respect of international complaint's procedures.  Following the practice of the United Nations Human Rights Committee and the Inter-American Commission, under an Optional Protocol to the ICESCR, complainants should proceed through national legal systems to avail themselves of domestic remedies before an international complaint would be allowed to proceed.  In cases, however, where the provision of domestic remedies are mired in excessive and/or unreasonable delay it should be possible for an ICESCR Optional Protocol complainant to proceed without exhausting all domestic remedies.

22.
Examining possible remedies under an Optional Protocol to the ICESCR, should the adjudicative body find a violation of the rights set forth in the Covenant, such remedial possibilities were said to include: declaratory pronouncements that identify violations but leave appropriate remedial actions to the discretion of the accountable States; orders for compensation; specific recommendations that may request the State party to enact or enforce legislation that generally meets Covenant requirements; and friendly settlement procedures that avoid the need for a final decision on the merits of a complaints by the way of recommendations. 

VII. 
DISCUSSION GROUP CONTRIBUTIONS

23. 
Within Working Groups, Conference participants considered the potential benefits, complementarity concerns and remedial possibilities under an Optional Protocol to the ICESCR.  Reporting to the plenary, salient points of Working Group discussions included:

•
An affirmation that an Optional Protocol to the ICESCR was one of many different avenues that continued to be open with regard to the strengthening of economic, social and cultural rights.  In this, further economic, social and cultural rights awareness-building was necessary.

•
An acknowledgement that while overlaps existed between the draft Optional Protocol and other regional and international instruments that adjudicate over economic, social and cultural rights, similar overlaps between civil and political rights complaint's mechanisms have proven unproblematic. Further, existing international and regional economic, social and cultural rights complaint's mechanisms are fairly limited either in terms of the subject matter that they are competent to adjudicate over and/or the parties provided with the capacity to launch a complaint.  Given such limitations, an Optional Protocol would serve a demonstrable purpose in providing access to an international complaint's procedure that would adjudicate over a wide range of economic, social and cultural rights.  In order to limit any potential overlaps, an Optional Protocol could also include a provision similar to Article 3(3)(b) of the draft Optional Protocol which mandates the adjudicative body to not admit claims that raise the same issues of fact and law under examination by another procedure of international investigation or settlement.

•
The view that State to State complaints should not be included in an Optional Protocol to the ICESCR as these types of complaints have been sparingly used by other regional/international mechanisms.  Further, to allow such complaints under an ICESCR complaint's mechanism could politicize the adjudicative process to the ultimate detriment of economic, social and cultural rights realisation efforts. 
•
An expression of concern that the lack of an enforcement mechanism for Optional Protocol decisions would hamper the effectiveness of this proposed instrument, however, such judgments would still stand as persuasive authorities in convincing States parties to examine Covenant compliance efforts.

24. 
Building on the experience of Conference deliberations, Professor Hunt acknowledged that while the ICESCR places general limitations on national policy-making, an Optional Protocol would not impose new substantive obligations on States parties who would be left considerable latitude in the development and implementation of political programmes that affected the realisation of Covenant enshrined rights.  In an effort to add further clarity on issues that will face the upcoming United Nations Working Group, Professor Hunt advocated the undertaking of two studies that would, (a) focus on State party obligations under the European Social Charter, and (b) compile national economic, social and cultural rights jurisprudence.

VIII. 
CONFERENCE DELIBERATIONS:  RAPPORTEUR OBSERVATIONS

25. 
The conference rapporteur Erik af Hällström observed that discussions had neither questioned the principle that economic, social, and cultural rights are as important as civil and political rights nor that economic, social and cultural rights can be justiciable.  Certain participants did, however, express the desire to explore alternate methods to protect and promote economic, social and cultural rights other than through the institution of an Optional Protocol complaint's procedure.  Noting that the question of an Optional Protocol to the ICESCR will persist, the rapporteur considered that the objectives of the International Conference on Economic, Social and Cultural Rights Conference, to: (i) Promote further State and civil society understanding of economic, social and cultural rights; (ii) Discuss options with regard to the elaboration of an Optional Protocol to the ICESCR; and (iii) Provide a forum for the exchange of experiences, learning and strategies towards the further protection and promotion of economic, social and cultural rights on both the international and regional levels, had been satisfied.  Considering that there was widespread consensus amongst Conference participants to continue discussions on Optional Protocol issues and that such discussions should commence with and primarily focus on a human rights perspective, the rapporteur expressed his sincere wish that all participants would widely distribute the Conference background material and final report to their national authorities and reference groups.  The presentation concluded with an affirmation that the Conference report would serve as a useful reference document in facilitating the deliberations of the forthcoming United Nations Working Group that will consider options with regard to the elaboration of an Optional Protocol to the ICESCR.

IX.
CONCLUSION

26. 
In closing, the Chairperson, Edwin Berry, characterized the International Conference on Economic, Social and Cultural Rights as exceptional given the clarification provided to key economic, social and cultural rights issues and the acknowledgment that an Optional Protocol would serve an integral piece in a global social safety net dedicated to the well-being of the world's most marginalised.  Identifying the principal remaining obstacle to the adoption of an Optional Protocol as political hesitation, the Chairperson asserted that the Conference had further advanced a momentum that would assist in moving the process forward through the upcoming United Nations Working Group.

27. 
The Conference was closed by Mr. Darko Göttlicher who reiterated the Republic of Croatia's strong support for the improvement of universal human rights standards and the creation of an Optional Protocol to the ICESCR. 
____________
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