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Professor John H Knox, UN Special Rapporteur on Human Rights and the Environment

Response to Request for inputs for HRC Report
Dear John,

In response to your request for input on the methods of promoting the implementation of human rights obligations in relation to the environment, I wish to draw your attention to the following matters. 

Primarily, some the most encouraging and at the same time striking developments in the field of human rights obligations in relation to the environment are in my opinion those taking place in respect to the Aarhus Convention. As you know, the Convention sets out to create a system of environmental rights under its three pillars of access to information, public participation and access to justice. While much ink has been spilled on the Convention’s provisions, including by myself, one seemingly overlooked, yet very significant, development taking place is in the context of the decisions made by the Compliance Committee, created as an independent compliance mechanism within the Convention system. Since its inception in 2004, the Committee has received over 130 ‘communications’ and delivered findings in around 60 such cases. The significant issue, however, is the impact that these decisions have on the laws of the contracting parties. Here I am thinking most notably of the United Kingdom and the European Union. Tellingly, when ratifying the Convention, the United Kingdom’s government made no specific changes to its law, being under the assumption that the existing statutory and common law frameworks would suffice in order to secure compliance. However, upon being found against in communications before the Committee, and as a result of these decisions being taken into account by the UK judiciary, the UK government have had to make several changes to its domestic laws on e.g. costs allocation in judicial environmental review cases. Admittedly, an additional strong reason for the UK government making these changes in order to secure compliance with the Convention is the fact that the EU is a party to the Convention, resulting in the Convention forming part of EU law. 

This thus gives rise to a situation where a seemingly innocuous compliance committee, with very few formal powers of enforcement, nevertheless succeeds in exerting significant pressure on the contracting parties (in this context the complaints before the Committee against the EU are of some interest) when it comes to the implantation of the Convention’s obligations. The point to bear in mind is that this ‘pathway’ of implementation, through the Compliance Committee and with assistance from the domestic judiciary, was most likely not foreseen by the UK government when it ratified the Convention. Likewise, one suspects that the implications of the accession to the Convention by the European Union, most notably the ability of the Compliance Committee to effectively supervise the EU implementation of the Convention by the EU organs (including that of the Court of Justice for the European Union), was not anticipated in full by the European Commission. In other words, a significant driver behind state compliance with the Convention’s environmental rights provisions, has turned out to be a combination of factors which the contracting parties in all likelihood were not able to foresee at the time of ratification. Thus, the creation of the Compliance Committee, and no doubt the credibility which it enjoys among NGOs, the public, other international courts, and contracting parties, has seemingly been an important factor behind implementation in certain jurisdictions. (In here lays an interesting research project in relation to the role played by such compliance mechanisms and the compliance with international law by states in general).
Sincerely yours,
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