Protection against messages of national, racial or religious hatred: The experiences of the Canadian Human Rights Commission

Freedom of expression is a fundamental right of Canadian democracy.  So too is the right of all citizens to be treated with equality, dignity and respect, and to be protected from the harm that can be caused by hate messages.  In Canada, for matters under federal jurisdiction, there are two main legal mechanisms for doing this – the Criminal Code of Canada and the Canadian Human Rights Act (CHRA).

Section 319 of the Canadian Criminal Code states that a person has committed the crime of "publicly inciting hatred" if he/she communicate statements, in a public place (including communicating by telephone, broadcasting or other audible or visible means), which incite hatred against an identifiable group in such a way that there will likely be a breach of the peace, or that wilfully promotes hatred against an identifiable group.  All the above elements must be proven for a court to find an accused guilty of either: an indictable offence, for which the punishment is imprisonment for a term not exceeding two years; or an offence punishable on summary conviction. 

Section 13 of the CHRA provides that freedom from discrimination includes the right to live in a society in which the repeated transmission of messages through the telephone, Internet or other telephonic communication, that are likely to expose an individual or group to hatred or contempt on the basis of one or more grounds of discrimination is prohibited.  Prohibiting extreme hate messages is intended to ensure equality, not punish wrongdoing.  While the Criminal Code is punitive in nature, the CHRA is remedial in nature.  The objective is to remedy the situation and not to punish the those posting the messages of hate.

Both the Criminal Code and the CHRA have been challenged before the Supreme Court of Canada as being inconsistent with the Canadian Charter of Rights and Freedoms’ guarantee of freedom of expression.  The Court determined that, while the laws did impinge on freedom of expression, the limitations imposed were necessary and justified in order to ensure the preservation of other Charter values such as equality and multiculturalism.  

Reports and Documents Collected for Reference and Further Information
For information regarding the work of the Canadian Human Rights Commission on preventing the harm caused by messages of national, racial or religious hatred, the following documents have been provided.

1) Special Report to Parliament Freedom of Expression and Freedom from Hate in the Internet Age
The Canadian Human Rights Commission presented this Special Report to Parliament on June 11, 2009. The purpose of the Report was to provide a comprehensive analysis of the question: what is the most effective way to prevent the harm caused by hate messages on the Internet, while respecting freedom of expression?
2) Report to the Canadian Human Rights Commission Concerning Section 13 of the Canadian Human Rights Act and the Regulation of Hate Speech on the Internet   
A report commissioned by the Canadian Human Rights Commission (CHRC) to consider, and to make recommendations concerning, the most appropriate mechanisms to address hate messages and more particularly those on the Internet, with specific emphasis on the role of section 13 of the Canadian Human Rights Act and the role of the Commission
3) Hate on the Net – Proceedings of the conference A Serious Threat (2006)         
The key papers and speeches from a conference hosted by The Canadian Human Rights Commission, in cooperation with the Association for Canadian Studies entitled “A Serious Threat: A Conference on Combating Hate on the Internet and Section 13 of the Canadian Human Rights Act”.   
