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Introduction

Many thanks to Timothy Garton Ash for inviting me to this evening’s session and for the opportunity to speak alongside such a panel of speakers.  It makes for a somewhat daunting experience. 
The topic given to us this evening is also daunting: the US and European approaches to FoE, and to such matters as hate speech, privacy, dissent, security, etc. 

This evening I will speak from the perspective of an activist, putting forward views based on the experiences of ARTICLE 19, the international human rights and freedom of expression NGO.  
What I will argue in the time allocated has three dimensions: 

First, having defended FoE and Human Rights for a number of years, I am less and less convinced that there are indeed stark contrasts between the US and Europe.  Instead I see a patchwork of conceptual and normative positions and a plethora of differing practices, some of which one is hard pressed to relate to the normative positions.  A coherent US or a coherent European position?  These I have not found. 

Second, I will argue that the challenges facing the free expression and human rights community actually oblige us to move beyond established practices and approaches - not necessarily for the purpose of questioning or redefining norms, but certainly to allow others to question them and thus ultimately to return us all to a position of normative strength.  While not an easy or always comfortable process, I cannot see how key disputes can be avoided - I see rather the necessity of constant dialogue.  Free expression is defended only through its exercise.

Thirdly, the new circumstances, particularly the emergence of a new community of practices triggered by the technological revolution, and the geo-political transformation (as highlighted by the emergence of the BRICS) require more than ever working with, and strengthening, the international normative human rights framework.  Domestic-only regulations will often be futile. The current international human rights system, despite its faults and weaknesses, still offer the best mechanisms and oversight for norms development. I will also argue that the “old” principle regarding the nature of state obligations – respect, protect, fulfil – is still eminently relevant.  In particular, one should keep insisting that the positive measures –inherent to any human rights project – are particularly crucial in the area of freedom of expression.
I - US and European models – patchwork and cacophony

I mean no disrespect – of course - but my  first point must be that remaining with in the terms of this evening’s debate (US vs European approach) does not allow us to respond to the real challenges – present and forthcoming – to freedom of expression.  

I am also not persuaded that there is such a thing as either a European approach or a US model – not on such issues as blasphemy, religious insult, hate speech or privacy.

Let’s take the European positions for instance, 

On hate speech, on holocaust denial, on religious insult laws, on blasphemy, on privacy:  the European domestic legislations are far more diverse than they are unified.  Although the French, Belgium and Dutch governments are enthusiasts for restrictions on the Burqua for instance, it is also very unlikely that the UK will so legislate.  There is nothing anywhere in Europe that comes close to the American first amendment or the primacy it attributes to freedom of the press.  The rulings of the European court for human rights don’t play such a role. Most observers have tended to agree that the rulings have often been rather timid in terms of imposing a European-wide approach to questions of FoE, and often inconsistent.  Instead, much latitude is left to member states to decide how best to address freedom of expression questions.  

As for the US,  

This is the country which has the most clearly enunciated that freedom of speech and press are essential to a self-governing society and which has insisted that  “the best test of truth is the power of thought to get itself accepted in the competition of the market”.  The US has little to no legislation against, for example, hate speech 
Yet it is also the country that in the some 8 years immediately following 9/11 showed remarkably little tolerance for political dissent.  Indeed such intolerance largely survives today. Even though there are clear signs of change, much remains to be done.  

Various forms of censorship in the US have been rampant and at times even violent during this decade.  And of course, there are infamously, the McCarthy years.  What has been remarkable during this latest burgeoning of intolerance for dissent is that this was not necessarily exercised directly through and by state instruments or under force of the law.  What we may recall from this period, is that the balances and checks inherent to the working of any system of democracy , including the roles played by a free media and an independent judiciary, did not function or perform well.  As a consequence it has been era marked by fear and notable for its wide spread self-censorship.  

So while we have found and will continue to find differences across these regions’ jurisprudence, we risk placing far too much emphasis on these and not enough on their specific political and economic contexts, the competing public narratives, the practice of political and cultural leadership – all of which are far more powerful determinants of freedom of speech than either the US or the various European legal frameworks on their own. 

Indeed in naming the contrasts, aren’t we really joining to an established ritual of some kind?  And as all rituals, are we joining because we too look for certainty and a sense of security, belonging and identity?  Maybe something along the lines of: “As long as we are different, acknowledge that and talk about our differences, then we are also very much the same”.  In my view , the debates about the differences are above all about reasserting our common grounds and common values: an assertion taking place in a world that in the recent past has challenged directly and sharply these common values and common ground - challenged from within and from without.  We may also be attempting to re-affirm the primacy of old categories in a world which appears to want little of them. 
II – The challenges

In many ways, Europe and the US have brought upon themselves and the rest of the world many of the difficulties we are confronting in terms of asserting the centrality of freedom of expression in our common humanity.   

II.1. National security and anti-terrorism 
Over the last 10 years we have witnessed a multiplication of anti-extremism regulations across the world, whether in the name of security (anti-terrorism, incitement to terrorism, anti-extremism etc.), religion, so-called historical truth, etc.  ARTICLE 19 has tracked with increasing concern this growth of restrictions or attempted restrictions on freedom of expression, which are justified on the grounds of national security. 

The key concern with the vast majority of these legislations is the often vague and overly broad definitions of “terrorism”, “security” or “extremism” which are open to various interpretations and multiple abuses
.  Many end up legislating against potential threat, rather than real, and in the vast majority of cases have been used to repress or silence legitimate political opinions. 
Unfortunately, neither the US nor Europe can offer a way forward on this particular challenge.  It is now well recognised that they are at the source of much of the legal regression that we have monitored and recorded for the last 10 years, in the field of national security. 

There is little doubt that certain restrictions on freedom of expression are warranted to protect legitimate national security interests. There is also no doubt that the individuals and groups behind the continuing sectarian attacks in Iraq, 9/11 in New York, 7/7 in London, or Besran in Russia, have acted in violation of, and with disregard, for human rights and humanitarian law.
At the same time, the historic abuse of restrictions on freedom of expression and information in the name of national security has been, and remains, one of the most serious obstacles with respect to human rights around the world. Many states around the world use “national security” as a justification to restrict and silence the political opposition, the media and human rights defenders. 
There has been over the last ten years or so a global trend of “legal regression by copycat,” whereby states have copied each others’ most problematic laws or provisions.  In many cases, these new restrictions have either been based on, or they have been tacitly or directly allowed or encouraged by, the US or Europe. 

To date, neither the US, not Europe has shown a complete willingness in addressing the human rights abuses resulting from the security agenda.  There are some positive signs and messages, but not enough and not consistently.  

Rendition + Guantanamo + overbroad notions of incitement + Gag rules make for a difficult model to sell to the world. 
Yet, the US or Europe (or other governments or regions) could model a way forward in terms of protecting human rights as part of national security agenda. Norms and policies have been developed and established, which could serve as the basis for a model domestic and foreign policy on security.  

In 1995, ARTICLE 19 and the Centre for Applied Legal Studies (CALS) at the University of Witswatersrand, South Africa, jointly convened a meeting of some 36 leading experts from every region of the world to discuss this issue. After intensive debate, the group adopted the Johannesburg Principles, setting out standards on the extent to which governments may legitimately withhold information from the public and prohibit expression for reasons of national security
.

A narrow definition of a legitimate national security interest is provided in Principle 2, which draws its inspiration from The Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant on Civil and Political Rights.23 This provides that a restriction is not legitimate unless its purpose and effect is to “protect a country’s existence or its territorial integrity against the use or threat of force, or its capacity to respond to the use or threat of force” from either an internal or an external threat.

Principle 2 goes on to elaborate a number of illegitimate grounds for claiming a national security interest, such as protecting the government from embarrassment or entrenching a particular ideology. These are clearly not national security interests but, at the same time, countries around the world fail to respect this Principle.

The key test for restrictions on freedom of expression in the name of national security is set out in Principle 6, which subject to other principles, prohibits restrictions on expression unless:

•the expression is intended to incite imminent violence;

•it is likely to incite such violence; and

•there is a direct and immediate connection between the expression and the likelihood or occurrence of such violence.

II.2. Religious hatred

The existence of the US/America debate is usually raised in the context of Hate Speech, with the US and its first amendment presented as a far stronger benchmark for freedom of expression than Europe and its myriad of hate speech regulations. 

One form of “hatred” which has dominated the agenda recently has been that based on religious grounds.  

Indeed, nowhere has the challenge to FoE been more clearly expressed than in the attempt to develop or impose international norms of defamation of religion.  

With the Americans largely absent from many international gatherings over the last 10 years, it has been the EU and the civil society that took the lead in combating defamation of religion.  
The EU has done so, but with some difficulties, owning to a large extent to the fact that the vast majority of European countries have, on their books, a number of anti-religious, insult or blasphemy laws.  Fortunately they are rarely used.  Yet, they remain on the book and thus make the work of EU diplomats and human rights activists such as ARTICLE 19 far more complicated when trying to argue against such norms. 
The current constitutional amendment in Ireland regarding blasphemy highlights well the difficulties of a European position on this matter. 

The Irish government’s amendment on “blasphemous matter” has been introduced in the Defamation Bill 2006, whose primary motivation was to modernise defamation law in Ireland by decriminalising defamation.  Yet, the government amendment  provides for the offence of blasphemy whenever a person publishes matter which is “grossly abusive or insulting in relation to matters held sacred by any religion, thereby causing outrage among a substantial number of the adherents of that religion” with the intention of causing such outrage. Conviction can lead to a fine of up to €100,000. 
Blasphemy laws do not protect individuals against harm but serve instead to insulate the sensitivities of religious adherents by protecting religious ideas, symbols or objects from attack or insult. Blasphemy laws discriminate against atheists and non-theists by providing special protection for religious beliefs but not other deeply held views. The Special Rapporteur on Freedom of Religion or Belief has expressed concern about blasphemy laws and suggested that a useful alternative to blasphemy laws would instead be proper implementation of Article 20 of the ICCPR, providing for prohibition of

incitement to hatred, including on the basis of religion.  ARTICLE 19 has argued along the same lines since 2005, in various expert opinions and campaigning materials.  
In spite of the internal contradictions, the European Union did have a major victory in April 2009 when, as part of the difficult negotiations over the Durban review outcome document, agreement over a very strong statement on the protection of freedom of expression and against defamation of religion was reached. Such an outcome owes largely to the stewardship of the individuals involved in the negotiation (and little in this case to the US, which decided at the last minute to boycott the conference.)

ARTICLE 19 and a number of other international human rights organisations have sought to navigate this difficult terrain, with probably greater success than could have been originally expected
.  

Ultimately though, there is little doubt that much of the gains observed over the last year are partly or largely due to US diplomacy and the return of the US in international multi-lateral work. It is well possible that the US, with its clear commitment to freedom of religion enshrined in law and practice, has negotiated on the international scene from a position of strength. Indeed, its return to the Human rights Council in 2009 has coincided with a decrease of support for the concept of defamation of religion.  
Ultimately though, within the context of the United Nations at least, the current challenge posed by defamation of religion has been and will be fenced off through dialogue, coalition-building (including with African and Latin American states), strong arguments and good practices (many of which developed by CSOs); search for common grounds, pressures, etc.   And there is no doubt that the new US administration has been instrumental in bringing a new perspective and dynamism to a dispute and a conflict that has gangrened human rights for far too many years. 

This does not mean that the substantive question of the place of religion in our societies and political life has been addressed.  But this debate is almost as old as the world itself.  
II.3. Revolution: Information and technology

New information and communications technologies have rapidly changed the traditional models of communications and the media, and thus of the normative and regulatory framework.  
One of the primary drivers of change is the convergence of media and communications technologies. High speed internet offers all of those services in a single package, with television, radio and print all available through personal computers or other devices, while mobile phones are increasing being used for producing text, audio and video, along with communications. The switchover to digital television has opened up airwaves for more stations and some interactive services. 

Inside the traditional media, there has also been a change in the methods they use to communicate with their audience. It is now common for media organizations to provide information in multiple formats. 

An additional affect has been the breaking down of traditional concepts of who are information providers and who is the audience. The new technologies vastly expand the possible number of people both communicating with each other but also using mass communications, using blogs, social networks, messaging and other types of combined communication and media technologies. The communications are also potentially global in scale. Traditional media organisations (and governments) no longer serve as gatekeepers for mass audiences. 

Challenges are multiple. These are those we already know:

· Jurisdiction (speakers, publications, targeted, universal?)

· Digital switchover

· Internet governance

· Intellectual property

· Liability of intermediaries

· Roles of: Brazil; South Korea; Iran

· Digital Divides: of access, of quality, of ability)

And there are those that will come up over the next 2 decades:

· Jurisdiction over Second Life / virtual reality

· Impact of BANG technologies (Bits, Atoms, Neurons, Genes) 

And then we also have:

· Increased media concentration, coupled with the formation of media oligarchies and political ownership of media outlets, resulting in the erosion of media diversity, and a focus on entertainment at the expense of (highcost) news, current affairs and social issue coverage. 

· The IFJ writes that since 1975, two-thirds of all independently owned newspapers have disappeared

· “Advertising revenues have fallen 23% in the last two years. Some papers are in bankruptcy, and others have lost three-quarters of their value. By our calculations, nearly one out of every five journalists working for newspapers in 2001 is now gone, and 2009 may be the worst year yet.” (2009 annual report on the state of the news media)
· The audience migration to the internet has sharply accelerated. More Americans got their news online last year for free, than paid for it by buying newspapers. The number of Americans who regularly go online for news jumped 19% in the last two years. In 2008 alone traffic to the top 50 news sites rose 27%.

Can we expect either one of the US or European standpoint to lead in addressing these challenges?  
I think it may be one of many standpoints.  Indeed, there are other typologies probably more relevant, such as: 
· the BRICS (Brazil, Russia, India, China, ) v the rest

· the private v the public sector; 
· market and competition  vs. increased state regulation;

· international and universal vs. domestic

Civil society organisations, particularly “boutique” NGOS, highly specialised and skilled, are attempting to influence the debates and the development of new regulations, too often concocted in secrecy.  They are arguing over the necessity of transparency in the negotiations, and the public nature of the good being regulated (e.g. spectrum), and calling for a range of measures to ensure, secure or strengthen diversity and pluralism.  Unfortunately, so far, human rights actors (including the human rights agency) have been largely absent from the discussion and negotiations which are taking place outside any established human rights processes.  The development of new norms (all of which will impact on the right to freedom of expression and many others human rights) is driven by trade and technology. 
III - International human rights obligations
In the last part of this presentation, I will argue that international human rights standards offer still the best model possible – both in terms of content and in terms of process.  I will limit my argument here to “traditional” human rights concerns, but I have made similar arguments with regard to new technology, spectrum and internet regulations. 
What are the international norms as far as free expression is concerned?

Freedom of expression is guaranteed under Article 19 of the Universal Declaration on Human Rights (UDHR), and more or les in similar terms under article 19 of the International Covenant on Civil and Political Rights (ICCPR): 

Everyone has the right to freedom of opinion and expression; this right includes the right to hold opinions without interference and to seek, receive and impart information and ideas through any media regardless of frontiers.

Freedom of expression is also protected in all three regional human rights treaties, under Article 10 of the European Convention on Human Rights (ECHR),  Article 13 of the American Convention on Human Rights and Article 9 of the African Charter on Human and Peoples’ Rights.

Yet, freedom of expression is not absolute. 

Both international law and most national constitutions recognise that freedom of expression may be restricted. However, any limitations must remain within strictly defined parameters. Article 19(3) of the ICCPR lays down the conditions which any restriction on freedom of expression must meet:

The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and are necessary: (a) For respect of the rights or reputations of others; (b) For the protection of national security or of public order (ordre public), or of public health or morals.

A similar formulation can be found in the ACHR and ECHR.  It is vague enough to leave much discretion at the hands of states as to how they should restrict freedom of expression to protect the rights of others, national security, and particularly in the matters of personal morals, such as religion.  

In spite of this margin of appreciation, some degrees of consistency and protection have developed over time, particularly in the form of the so-called three part test. 

For a restriction to be legitimate, all three parts of the test must be met:

· First, the interference must be provided for by law. This requirement will be fulfilled only where the law is accessible and “formulated with sufficient precision to enable the citizen to regulate his conduct
.” 

· Second, the interference must pursue a legitimate aim. The list of aims in the various international treaties is exclusive in the sense that no other aims are considered to be legitimate as grounds for restricting freedom of expression. 

· Third, the restriction must be necessary to secure one of those aims. The word “necessary” means that there must be a “pressing social need” for the restriction. The reasons given by the State to justify the restriction must be “relevant and sufficient” and the restriction must be proportionate to the aim pursued.

International law imposes one clear positive duty upon states as far as restrictions of freedom of expression is concerned, stated in Article 20 of the UN Covenant on Civil and Political Rights – the prohibition on war propaganda and on hate speech: 

"Any propaganda for war shall be prohibited by law”

“Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law."  

This is the only duty that States must abide by, as far as restricting freedom of expression is concerned
.  

As many observers have argued, there is strong coherence between article 19 and article 20, meaning that “the obligations of Article 20(2) are extremely close to the permissions of 19(3), leaving little scope for restrictions on freedom of expression over and beyond the terms of Article 20(2)
.”
Various Human Rights Committee (HRC) opinions further validate this position.

For instance, In Ross v Canada, the HRC recognised the overlapping nature of Articles 19 and 20, stating that it considered that “restrictions on expression which may fall within the scope of Article 20 must also be permissible under Article 19, paragraph 3, which lays down requirements for determining whether restrictions on expression are permissible.”
  

This reflects the conclusion that any law seeking to implement the provisions of Article 20(2) ICCPR must not overstep the limits on restrictions to freedom of expression set out in Article 19(3).  

The implication of the coherence between articles 19 and 20 is that the States’ outlawing of advocacy of hatred under Article 20(2) ICCPR must be circumscribed by the requirements of Article 19(3) ICCPR, in particular the requirement that restrictions imposed on freedom of expression be “necessary in a democratic society”.

In a series of cases, the European Commission and Court on Human Rights has refused to protect attempts to deny the Holocaust, largely on the basis that these fuel anti-Semitism and states, particularly those in states with a history of anti-Semitism, have the competence to decide whether they would like to legislate specifically against such denials.
  At the same time, the European Court of Human Rights has also made clear that if the statements in question do not disclose an aim to destroy the rights and freedoms of others,
 or deny established facts relating to the Holocaust,
 they are protected by the guarantee of freedom of expression.
Any hate speech restriction on freedom of expression should be carefully designed to promote equality and protect against discrimination and, as with all such restrictions, should meet the three-part test set out in Article 19 of the ICCPR,  according to which an interference with freedom of expression is only legitimate if: 

(a) it is provided by law; 

(b) it pursues a legitimate aim; and 

(c) it is “necessary in a democratic society”.

Such considerations have prompted the UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE Representative, on Freedom of the Media and the OAS Special Rapporteur on Freedom of Expression to adopt in 2001 a Joint Statement on racism and the Media
 which lays down a number of principles for the restriction of freedom of expression through so-called hate speech regulations: 
In accordance with international and regional law, “hate speech” laws should, at a minimum, conform to the following:

· no one should be penalized for statements which are true;

· no one should be penalized for the dissemination of “hate speech” unless it has been shown that they did so with the intention of inciting discrimination, hostility or violence;

· the right of journalists to decide how best to communicate information and ideas to the public should be respected, particularly when they are reporting on racism and intolerance;

· no one should be subject to prior censorship; and

· any imposition of sanctions by courts should be in strict conformity with the principle of proportionality.

CONCLUSION: Positive measures to combat harmful speeches: a priority

In 2008, ARTICLE 19 returned to hate speech regulations as part of its project on the relationships between the right to equality and the right to freedom of expression.  The organization brought together an eminent panel of some 20 experts who over the course of several months met twice and reviewed several draft principles aiming at protecting and strengthening the protection of both freedom of expression and equality. 

The result is the Camden Principles which are founded on the understanding that freedom of expression and equality are foundational rights, whose realization is essential for the enjoyment and protection of all human rights.  The Principles provide an interpretation of article 20(2) on hate speech regulations but argue throughout that protection against harmful speeches and their impact is best done through a set of other measures, many of which positive in nature. 
Interestingly though, the one aspect of the Camden Principles which tends to attract the greatest attention is the section on hate speech regulations.  Little is made of the first 6 pages of the booklet, such as the right to be heard and the right to speak – arguably very demanding framework for instance.

As ARTICLE 19 has argued and denounced on many occasions, there is a disproportionate focus on restrictions, including hate speech, and too little on the positive measures that may be taken to ensure that freedom of expression is realised for all.  Such measures aim, amongst other things, at addressing and redressing the deep sense of silencing, powerlessness and/or alienation felt by many groups and individuals, a sense which is often used by political actors or community leaders to justify strong hate speech regulations. 
This disproportionate focus on hate speech regulation finds its counterpart in the media and general public obsession with “extremist” positions.  

Let me share with you one anecdote. 

A19 receives many requests for public comment from the media, concerning our interventions and our expertise on complex legal and policy questions on such as freedom of speech and religion, or freedom of speech and security. We have had 3 recent specific requests for example:  in every single case, we gave our position to the media contact only to then be told by their producer that we will not be needed after all because our position is too balanced.  
On one occasion, I was asked whether I knew of another organisation in the UK, which was revealed after further discussion, to be one that could put forward a more “absolutist” position on freedom of expression!  I guess this was the journalist’s understanding of a “balanced” approach to reporting: presenting not simply opposite viewpoints, but also two extremes viewpoints on some sort of imaginary scale.  Strident positions and pictures too often steal the headlines.  And this is not only the problem of sensationalist press or tabloid. 

As I pointed out to the journalist (but with little impact), the media can and should make a positive contribution to the fight against racism, discrimination, and xenophobia, to combat intolerance and to ensure open public debate about matters of public concern. The implementation of this principle does not involve putting forward solely extremist or absolutist images or view points, how important these may be nevertheless.  Balanced reporting requires also putting forward balanced viewpoints.  
So why are we so obsessing over any forms of so-called extremist positions, be it about religion, terrorism, etc.? 

· We all need cause celebres to rally and focus energy

· Extremism sells
· Some of these speeches present a real challenge to our values – language may be violent or inciting to violence – Context of terrorism.
· Demonisation of the “other” – classes and categories of identity as part of the sloppy politics of the war on terror.  

But isn’t this the wrong battle fought in the wrong way?
· We have obsessed over these far more than we do over the fact that yet, so many voices and viewpoints are not heard, listened to, or spoken.  

· We obsessed over these far more than we do with the fact that, for instance, for many people with disability, the right to freedom of expression remains largely one for and by able bodied persons

· So many languages have disappeared in the course of one single debate over one single speech   
Our obsession and focus on extremist speeches and thus extreme speech regulations are eminently distorting and distracting

Indeed, as experts on the Camden Principles panel and A19 have well argued, it is not necessarily the most extremist speeches that harm and hurt – but the relentless little infringements, and the daily routine of racism or sexism – none of which can be regulated or restricted through the heavy and blunt instruments of censorship and state’s negative interventions (unless one has in mind a totalitarian kind of state).  But many of these painful attacks (which are also about silencing the others) can be somewhat balanced and addressed through a number of positive and balancing measures. 
So where does this leave us?

Human rights impose three types or levels of obligations on States parties: the obligations to respect, to protect and to fulfil. In turn, the obligation to fulfil incorporates both an obligation to facilitate and an obligation to provide. 

The obligation to respect requires States parties not to take any measures that result in preventing the exercise of the right. 

The obligation to protect requires measures by the State to ensure that enterprises or individuals do not deprive individuals of the exercise of their rights. 

The obligation to fulfill (facilitate) means the State must pro-actively engage in activities intended to strengthen people's exercise of their rights. Whenever an individual or group is unable, for reasons beyond their control, to enjoy the right by the means at their disposal, States have the obligation to (provide) that right directly.

Is FoE really under threat because of too many direct restrictions by the state, or because of too few interventions to protect and fulfil the right?  

Probably a mixture of the two. 

In a current political context characterized by rapid changes: geo-political, technological, environmental, natural resources in decline, etc. – the search for control and thus perceived security will become a large driving force for many governments. So we will, of course, need to remain extremely vigilant over their propensity to violate or not. 

But there are other actors whose actions can be as threatening to freedom of expression and they should be held accountable as well.  

And more than ever, positive measures should be on the agenda.  Without them, only a small minority of privileged will be able to access and deliver information, and fully enjoy their right to freedom of expression. 
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