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Report of the Special Rapporteur on freedom of religion or belief, Asma Jahangir, and the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance, Doudou Diène, further to Human Rights Council decision 1/107 on incitement to racial and religious hatred and the promotion of tolerance

[…]
II.
Defamation of religion and the right to 
freedom of religion or belief

22.
The use of religious beliefs for political purposes, along with the negative stereotyping of some religions and beliefs, has often posed a challenge to the growth of a tolerant global society. In addition, the phenomenon of globalization has brought with it a series of new challenges. In particular, there is now much more awareness of, and prompt access to, information across borders and cultures. As a result, people of all opinions, beliefs and faiths live in greater proximity, making the need for tolerance even more urgent.

23.
In the context of her activities, the Special Rapporteur on freedom of religion or belief has been made aware of numerous situations in which religious communities or beliefs have been the target of critical analysis from a merely theological point of view to the most extreme forms of incitement to violence or hatred against members of a religious group. Between these two extremes, one can find all sorts of expressions, including stereotyping, ridicule, derogatory comments and insults.

24.
The Special Rapporteur has noted that these forms of expression target either the content of religious beliefs themselves or members of religious or belief communities because of the beliefs they hold. She has further noted that these forms of expression are directed towards many religious and belief communities, whether they are old or new, big or small. In this regard, the Special Rapporteur has been able to note that, while criticism of major religions attracts a lot of attention, numerous cases of criticism of smaller religions can go relatively unnoticed.

25.
Regarding the authors of these forms of expression, the Special Rapporteur notes that they are not necessarily secularists, but also members of religious communities. Religious groups and communities are therefore not only the target of critical forms of expression, but also in many cases the origin.

26.
The protection of the rights of religious minorities is central to the mandate on freedom of religion or belief. It should not be compromised even if other members of the community engage in intolerant acts, including defamation of other religions. This approach is particularly relevant when a certain religious community may be in a minority in one part of the world and suffer accordingly, but it may constitute the major religious community in another part of the world and be accused of intolerant treatment towards its own religious minorities.

27.
Moreover, individuals who belong to a majority religion are not always free from being pressured to adhere to a certain interpretation of that religion. From a human rights perspective, members of religions or communities of belief should therefore not be viewed as parts of homogenous entities. For that reason, inter alia, international human rights law protects primarily individuals in the exercise of their freedom of religion and not religions per se.

28.
With regard to situations in which certain forms of expression confront religions or beliefs or members of religious or belief communities, it is essential to make a careful distinction between forms of expression that should constitute an offence under international law, forms of expression that are not criminally punishable but may justify a civil suit and forms of expression that do not give rise to criminal or civil sanctions but still raise a concern in terms of tolerance, civility, and respect for the religion or belief of others.

29.
From a legal perspective, each set of facts is particular and can only be assessed and adjudicated, whether by a judge or another impartial body, according to its own circumstances. Certain situations will undoubtedly raise an issue in terms of international human rights law but other situations, while not raising a human rights law issue, will give rise to concerns if the circumstances and nature of expression could lead to a climate of intolerance.

30.
The challenge is to decide what type of incident justifies action. In this respect, the Special Rapporteur seeks first and foremost guidance from international human rights law in general and the human rights standards that govern her mandate in particular.

1. The scope of the right to freedom of religion or belief

31.
According to article 18 of the International Covenant on Civil and Political Rights, freedom of religion includes freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching.

32.
In its general comment No. 22 on article 18 of the Covenant, the Human Rights Committee provides that:

the right to freedom of thought, conscience and religion (which includes the freedom to hold beliefs) […] is far-reaching and profound; it encompasses freedom of thought on all matters, personal conviction and the commitment to religion or belief, whether manifested individually or in community with others 

and that

Article 18 protects theistic, non-theistic and atheistic beliefs, as well as the right not to profess any religion or belief. The terms “belief” and “religion” are to be broadly construed. Article 18 is not limited in its application to traditional religions or to religions and beliefs with institutional characteristics or practices analogous to those of traditional religions.

33.
The same general comment contains a non-exhaustive catalogue of the different aspects that are covered by the right to freedom of religion or belief (see CCPR/C/21/Rev.1/Add.4, para. 4).

34.
Like other fundamental human rights, the right to freedom of religion remains primarily an individual right. However, it is often rightly argued that due to the manifestation aspects of the right, the right to freedom of religion or belief is also a collective right. 

35.
Acts of religious intolerance or other acts that may violate the right to freedom of religion or belief can be committed by States but also by non-State entities or actors. States have an obligation to address acts that are perpetrated by non-State actors and which result in violations of the right to freedom of religion of others. This is part of the positive obligation under article 18 of the Covenant.

36.
As such, the right to freedom of religion or belief, as enshrined in relevant international legal standards, does not include the right to have a religion or belief that is free from criticism or ridicule. Moreover, the internal obligations that may exist within a religious community according to the faith of their members (for example, prohibitions on representing religious figures) do not of themselves constitute binding obligations of general application and are therefore not applicable to persons who are not members of the particular religious group or community, unless their content corresponds to rights that are protected by human rights law.

37.
The right to freedom of expression can legitimately be restricted for advocacy that incites to acts of violence or discrimination against individuals on the basis of their religion. Defamation of religions may offend people and hurt their religious feelings but it does not necessarily or at least directly result in a violation of their rights, including their right to freedom of religion. Freedom of religion primarily confers a right to act in accordance with one’s religion but does not bestow a right for believers to have their religion itself protected from all adverse comment.

38.
The right to freedom of religion or belief protects primarily the individual and, to some extent, the collective rights of the community concerned but it does not protect religions or beliefs per se. While the exercise of freedom of expression could in concrete cases potentially affect the right to freedom of religion of certain identified individuals, it is conceptually inaccurate to present this phenomenon in abstracto as a conflict between the right to freedom of religion or belief and the right to freedom of opinion or expression.

39.
Therefore, the question as to whether criticism, derogatory statements, insults or ridicule of one religion may actually negatively affect an individual’s right to freedom of religion or belief can only be determined objectively and, in particular, by examining whether the different aspects of the manifestation of one’s right to freedom of religion are accordingly negatively affected.

2. Religion and freedom of opinion and expression

40.
Human rights are exercised in a context where rights coexist with each other. In this regard, most international human rights conventions provide that, in the exercise of their human rights, individuals have to respect the rights of others.

41.
However, the coexistence of rights does not only imply that rights should be seen in a restrictive manner because of the existence of other rights; it also implies the fundamental notion of interdependency of human rights. The right to freedom of religion or belief needs other human rights to be fully exercised, including the right to freedom of association or the right to freedom of expression. The right to freedom of expression as it is protected by international standards, including article 19 of the Covenant, constitutes an essential aspect of the right to freedom of religion or belief.

42.
In a number of States, in all regions of the world and with different religious backgrounds, some forms of defamation of religion constitute a criminal offence. While the different responses to such defamations depend on various factors, including historical and political factors, criminalizing defamation of religion can be counterproductive. The rigorous protection of religions as such may create an atmosphere of intolerance and can give rise to fear and may even provoke the chances of a backlash. There are numerous examples of persecution of religious minorities as a result of excessive legislation on religious offences or overzealous application of laws that are fairly neutral. As a limit to freedom of expression and information, it can also limit scholarship on religious issues and may asphyxiate honest debate or research.

43.
Criminalizing speech that defames religions, whilst not amounting to forms of expression prohibited by international law, can limit discussion of practices within religions that may impinge upon other human rights. In such a context, criticism of practices - in some cases adopted in the form of a law - appearing to be in violation of human rights but that are sanctioned by religion or perceived to be sanctioned by religion would also come within the ambit of defamation of religion. The dilemma deepens, as independent research on the impact of such laws may not be possible, as a critical analysis of the law may by itself, in certain situations, be considered as defaming the religion itself.

3. Religious intolerance and incitement to religious hatred

44.
According to article 20 of the Covenant, “any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law”.
45.
In its general comment 11, the Human Rights Committee holds that the measures contemplated by article 20, paragraph 2, of the Covenant constitute important safeguards against infringement of the rights of religious minorities and of other religious groups to exercise the rights guaranteed by articles 18 and 27, and against acts of violence or persecution directed towards those groups. Unfortunately this general comment does not give much more guidance about the interpretation that should be given to article 20 of the Covenant and, in particular, with regard to its threshold of application.

46.
Compared to the other provisions of the Covenant, this provision is unusual because it does not provide for a human right but establishes limitations on other rights and requires States parties to enact legislative restrictions. Interestingly, commentators have pointed out that the limitations provided for in article 20 were not included in the provision dealing with freedom of expression, but were made the object of a separate provision. This implies that article 20 contains limitations for other rights, including freedom of religion. The exercise of freedom of religion could therefore potentially give rise to instances of advocacy that are prohibited by article 20.

47.
The Special Rapporteur notes that article 20 of the Covenant was drafted against the historical background of the horrors committed by the Nazi regime during the Second World War. The threshold of the acts that are referred to in article 20 is relatively high because they have to constitute advocacy of national, racial or religious hatred. Accordingly, the Special Rapporteur is of the opinion that expressions should only be prohibited under article 20 if they constitute incitement to imminent acts of violence or discrimination against a specific individual or group.

48.
A link is often made between article 20 and the relevant provisions of the International Convention on the Elimination of All Forms of Racial Discrimination, and in particular its article 4 which provides, inter alia, that States parties:

“(a) [s]hall declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, […] against any race or group of persons of another colour or ethnic origin,”.

49.
However, the 1981 Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief does not contain a prohibition of incitement to religious discrimination similar to article 4 above. The Special Rapporteur cautions against confusion between a racist statement and an act of defamation of religion. The elements that constitute a racist statement are not the same as those that constitute a statement defaming a religion. To this extent, the legal measures, and in particular the criminal measures, adopted by national legal systems to fight racism may not necessarily be applicable to defamation of religion.

50.
Domestic and regional judicial bodies - where they exist - have often laboured to strike the delicate balance between competing rights, which is particularly demanding when beliefs and freedom of religion are involved. In situations where there are two competing rights, regional bodies have often extended a margin of appreciation to national authorities and in cases of religious sensitivities, they have generally left a slightly wider margin of appreciation, although any decision to limit a particular human right must comply with the criteria of proportionality. At the global level, there is not sufficient common ground to provide for a margin of appreciation. At the global level, any attempt to lower the threshold of article 20 of the Covenant would not only shrink the frontiers of free expression, but also limit freedom of religion or belief itself. Such an attempt could be counterproductive and may promote an atmosphere of religious intolerance. […]
E/CN.4/2006/5/Add.1 

Summary of cases transmitted and replies received

[…] Denmark 
Communication sent on 14 November 2005 with the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance 

110. The Special Rapporteurs were informed that cartoons representing the prophet Muhammad in a defamatory and derogatory manner were published in the newspaper Jyllands Posten in the course of September 2005. It was reported that the series of cartoons were published after a writer complained that nobody dared illustrate his book about Muhammad. Following the publication, two cartoons illustrators allegedly received death threats. 

111. The Special Rapporteurs, while believing that limitations to the freedom of expression have to be applied in a restrictive manner, expressed their concern regarding actions that seem to reveal intolerance and absence of respect for the religion of others, particularly in the aftermath of 11 September 2001. Such actions may also constitute threats to the religious harmony of a society, and the source of incitement to discrimination, hostility or violence on the basis of religion which are prohibited by article 20 of the International Covenant on Civil and Political Rights. 

112. The Special Rapporteurs requested the Government to provide them with information as to whether the facts alleged in the summary of the case were accurate, whether a complaint had been lodged by or on behalf of the persons affected by the consequences of these publications and whether any judicial or administrative decision had been taken so far. The Special Rapporteurs also requested information about the existing policy measures to promote religious tolerance and the ones to closely monitor that kind of developments. 

Response from Government dated 24 January 2006 

113. The Government confirmed that the Danish newspaper Jyllandsposten had published 12 cartoons depicting the prophet Muhammad on 30 September 2005. Following publication several threats were made against the cartoonists, some of which are still under investigation. The cartoons prompted several private associations to file a complaint under the sections 140 and 266b of the Danish Criminal Code with the police. According to section 140 of the Criminal Code, any person, who, in public, ridicules or insults the dogmas of worship of any lawfully existing religious community in Denmark shall be liable to imprisonment for any term not exceeding four months, or, in mitigating circumstances, to a fine. Section 266b of the Criminal Code criminalizes the dissemination of statements or other information by which a group of people are threatened, insulted or degraded in account of e.g. their religion. 

114. The complaint was taken up by the Regional Public Prosecutor in Vilborg who decided that cartoons fall within the scope of sections 266b and 140. However, on 6 January 2006 t he Prosecutor decided to discontinue the investigation for lack of a reasonable suspicion that a criminal offence indictable by the state has been committed. The Prosecutor stated that when assessing what constitutes an offence the freedom of speech must also be taken into consideration. The freedom of speech must be exercised with the necessary respect for other human rights, including the right to protection against discrimination, insult and degradation. In finding that there was no reasonable suspicion that a criminal offence indictable by the state had been committed, the Prosecutor attached importance to the fact that the article in question concerns a matter of public interest, which means that there is an extended access to make statements without these statements constituting a criminal offence. Furthermore according to Danish case law journalists have extended editorial freedom when it comes to subjects of public interest. These reasons led to the conclusion that in this case no criminal offence under section 140 or 266b of the Criminal Code had been committed. A complaint against the Prosecutor's decision can be lodged with the office of the Director of Public Prosecutions. 

115. In general the Danish Government strongly focuses on ensuring an inclusive, multicultural society characterized by mutual respect and shared democratic values. In his New Year's address of 2006 the Danish Prime Minister stressed the important and absolute nature of the freedom of speech and that it was necessary to exercise that freedom in a civilized respectful manner so as not to cause fragmentation within Danish society. Other members of cabinet have put forward similar views. Furthermore the Danish Government is continuing its dialogue with representatives of minorities and leaders of religious communities in order to achieve mutual respect and understanding as well as stronger community participation, active citizenship, freedom and equality, better opportunities for the young and prevention of radicalization. 

Observations 

116. The Special Rapporteur is grateful for the Government's response and encourages the Government to continue its efforts to increase mutual understanding and religious tolerance, in accordance with article 10 of Resolution 2005/40 of the Commission on Human Rights. She would like to reiterate the words from her joint press statement with the Special Rapporteur for contemporary forms of racism, racial discrimination, xenophobia and related intolerance and the Special Rapporteur for the promotion and protection of the right to freedom of opinion and expression on 8 February 2006. In this statement the Special Rapporteurs expressed their concern at the grave offence caused by the cartoons and at the violent response the cartoons had provoked and they made a special call for tolerance and dialogue. The Special Rapporteurs acknowledged that while both freedom of religion and freedom of expression should be equally respected, the exercise of the right to freedom of expression carries with it special duties and responsibilities. It requires good judgment, tolerance and a sense of responsibility. Furthermore the Special Rapporteurs feel that peaceful expression of opinions and ideas, either orally, through the press or other media, should always be tolerated. The press must enjoy large editorial freedom to promote a free flow of news and information, within and across national borders, thus providing an arena for debate and dialogue. Nevertheless, the use of stereotypes and labeling that insult deep-rooted religious feelings do not contribute to the creation of an environment conducive to constructive and peaceful dialogue among different communities. […]


A/HRC/4/21

I. ACTIVITIES OF THE MANDATE

[…] 12.
A significant proportion of the communications were sent concerning cases in which violations of the right to freedom of religion or belief were coupled with violations of other human rights. For instance, there have been cases where freedom of expression was also violated and where the situation concerned intra-religious conflicts and/or incitement to religious hatred. There were further communications sent with regard to alleged cases of torture or ill treatment of persons held in custody on the basis of their religion or belief, one case of death in custody, as well as recurring cases of religiously motivated forms of punishment. As mentioned above, in cases which raised a number of human rights violations, the Special Rapporteur acted jointly with other relevant mandates. She considers these joint communications to be a vital component of the whole system of special procedures, underlining the fact that all human rights are universal, indivisible and interdependent and interrelated. She trusts that the particular features of her mandate can add some wealth to the human rights values and to the monitoring approaches. […]
IV. CONCLUSIONS AND RECOMMENDATIONS

[…] 55.
Legislation with regard to advocacy of religious hatred that constitutes incitement to discrimination, hostility or violence must be applied by independent and non-arbitrary bodies. Accordingly the prosecution, while retaining their prosecutorial discretion, should rely on transparent and neutral standards when applying the legislation to specific cases. Furthermore an independent judiciary is an absolutely vital component in the process of effectively combating forms of expression that incite to religious or racial hatred. The need for bodies which comply with international standards on the independence of the judges and lawyers in this context is a prime example of the importance of the interdependence of human rights. It should also be noted that the application of so-called “hate speech” legislation can be particularly problematic where the law itself favours one religion, or where a religion rather than freedom of religion or belief is the object of protection. […]



A/HRC/4/21/Add.2

Visit to Azerbaijan

[…] VI. CONCLUSIONS
[…] Religious literature

90. The control exercised by SCWRA on the content of religious literature, in particular that which is imported from abroad, is very tight. The Special Rapporteur considers that the authorities have not demonstrated that their meticulous scrutiny of religious books was necessary to protect public safety, order, health, or morals and that they exercised this control in a reasonable manner. On the contrary, certain instances of control may have constituted undue limitations to the right to manifest one’s religion or belief.

91. Moreover, the Special Rapporteur believes that the right to freedom of expression as protected by international standards provides a certain latitude for religious communities in the drafting and dissemination of their literature, even in cases where they do not agree with other religions, provided that they do not raise to the level of incitement to religious hatred as prohibited by article 20 of the Covenant.

VII. RECOMMENDATIONS

92. The Government should primarily ensure that all individuals who may have been the victim of violations of their right to freedom of religion or belief or of other human rights because of their religion or belief receive appropriate redress, including through a judicial procedure. It should also ensure that the perpetrators of acts that have caused such violations are prosecuted according to applicable criminal procedures. Such measures should also be systematically enforced for any future acts of religious intolerance or other forms of persecutions of members of religious communities in accordance with the criminal laws of the country.

93. In particular, the Special Rapporteur urges the Government to give special attention to any form of religious intolerance towards religious minorities and take the appropriate measures to address and prosecute all forms of incitement to religious hatred in accordance with article 20 of the International Covenant on Civil and Political Rights and other relevant human rights provisions, including when these acts are perpetrated by the media. […]
A/HRC/7/10/Add.3

Visit to the United Kingdom of Great Britain and Northern Ireland

[…] Provisions on offences related to religions

73. While noting that blasphemy charges have rarely been successful in court cases during the last decades, the Special Rapporteur is concerned at the continued existence of the blasphemy offence. The common law still imposes a strict liability on everybody who intends to make a statement on a Christian topic, even though he cannot know at that stage whether or not he will be found to have blasphemed. The Special Rapporteur shares the criticism that the blasphemy offence is discriminatory because it favours Christianity alone and lacks a mechanism to take account of the proper balance with freedom of expression. She also agrees with the Assembly of the Council of Europe which recommended in its resolution 1805 (2007) that the Committee of Ministers ensure that national law and practice in Council of Europe member States be “reviewed in order to decriminalize blasphemy as an insult to a religion”. The Special Rapporteur would like to reiterate that a useful alternative to blasphemy laws could be to fully implement the protection of individuals against advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence according to article 20, paragraph 2, of the International Covenant on Civil and Political Rights.

74. In this regard and in view of the Government’s declarations made upon ratification of the ICCPR (see above paragraph 12)
, the Special Rapporteur welcomes that the Racial and Religious Hatred Act 2006 has recently entered into force in England and Wales. This closes the partial protection gap for people subjected to hatred because of their religion; they previously did not have the same protection under the criminal law as those targeted because of their race, especially since courts and tribunals have defined “race” so as to include Jews and Sikhs but no other religions. The Special Rapporteur notes with appreciation that the Racial and Religious Hatred Act 2006 also refers to non-religious believers in defining the meaning of “religious hatred” as “hatred against a group of persons defined by reference to religious belief or lack of religious belief”. Furthermore, the Act tries to strike the delicate balance with freedom of expression by banning threatening words and behaviour rather than restricting discussion, criticism or expressions of antipathy, dislike, ridicule or insult.

75. In order to allow a profounder analysis and to avoid misinformation about the application of the new provisions, the Special Rapporteur recommends that the Government should regularly publish statistics of prosecutions and convictions for incitement to religious or racial hatred. The Government also needs to monitor the situation closely in terms of the background of the victims and perpetrators. In addition, the Special Rapporteur encourages the introduction of similar legislation against racial and religious hatred in Scotland. […]
E/CN.4/2005/61/Add.1

Communications and replies received

United Kingdom of Great Britain and Northern Ireland

282. On 26 March 2004, the Special Rapporteur sent a communication to the Government of the United Kingdom of Great Britain and Northern Ireland in connection with information received according to which on 18 March 2004, vandals had attacked around 40 Muslim graves at a cemetery in Charlton, south-east London, in an apparent hate crime. Headstones were reportedly smashed and pictures removed from graves. British Islamic leaders had allegedly warned about a possible backlash against Muslims in the wake of attacks blamed on Al-Qaeda or other hard-line Islamic groups.

283. By letter dated 10 September 2004, the Government of the United Kingdom of Great Britain and Northern Ireland provided the Special Rapporteur with a summary prepared by the United Kingdom Home Office, the department with lead responsibility for these issues.

284. On 18 March 2004, approximately 72 graves in Charlton Cemetery, south-east London, were discovered to have been desecrated or damaged in the course of the previous night. Some of the headstones had been pushed over and the flowers that had been placed by relatives removed and thrown about. Other headstones had been smashed to pieces with what appeared to have been a hammer. The desecration had been limited to a part of the cemetery that was occupied mainly by the deceased of Turkish or Cypriot descent and Muslim faith. The majority of the desecrated graves had markings or writing on them that would indicate that the occupant was of Muslim faith. One Catholic grave, which was situated next to the Muslim plots, had also been desecrated.

285. The Government indicated that three suspects were charged with Racially Aggravated Criminal Damage contrary to section 1 of the Criminal Law Act 1977 as defined by section 28 of the Crime and Disorder Act 1998. The suspects admitted involvement in the desecration but two of them denied any racial or religious motivation for the attacks. The names of the suspects could not be disclosed as all three were juveniles. The cases had been committed to the Crown Court for trial. Although no trial date had been set yet, it was expected to take place sometime next year.

286. According to the Government’s response, considerable resources were allocated to the investigation in its early stages and the inquiry team worked over two weekends to ensure a rapid response to all information. New Scotland Yard deployed a Metropolitan Police Officer with connections to the Turkish community and a Turkish-speaking police officer was employed during the investigation to assist with the victims of this crime. This had a very positive effect on the victims, who expressed their thanks both verbally and in writing.

287. The Government indicated that a National Community Tension Team had been established through the Home Office. The team's core business was to receive reports of tension from all forces in the United Kingdom and compile them into a national assessment. Particular focus was given to Muslim communities because of the fear they have of victimization. The Association of Chief Police Officers had recommended that all forces specifically record religiously aggravated offences and this would happen once local recording systems were updated. Police meetings with community representatives would be held following such incidents to ensure that any police responses were sensitive to community fears. All police forces have third party reporting schemes that could be used to enable better reporting of Islamophobic incidents and a help line for this purpose was also being considered.

Observations

288. The Special Rapporteur is grateful for the details provided in the reply of the Government and would like to refer to the most recent concluding observations of the Committee on the Elimination of Racial Discrimination of 20 August 2003 (CERD/C/63/CO/11) in which concern was expressed “about reported cases of ‘Islamophobia’ following the 11 September attacks. Furthermore, while the Committee [noted] that the State party's criminal legislation includes offences where religious motives are an aggravating factor, it regret[ted] that incitement to racially motivated religious hatred is not outlawed. The Committee recommend[ed] that the State party give early consideration to the extension of the crime of incitement to racial hatred to cover offences motivated by religious hatred against immigrant communities”. […]
United States of America

292. On 28 June 2004, the Special Rapporteur transmitted a communication to the Government of the United States of America in connection with information received according to which acts of religious intolerance against Muslims and their religion had continued to occur throughout the country. In particular, it was reported that the number of hate crimes coincided with a rise in Islamophobic rhetoric in the public discourse in the United States.

293. In this connection, the Special Rapporteur provided the following illustrations of alleged incidents whereby public persons or professionals of the media had portrayed or criticized Islam in ways that could constitute incitement to religious hatred as prohibited by article 20 of the International Covenant on Civil and Political Rights.

294. It was reported in October 2003 that the Deputy Under-Secretary of Defence for Intelligence, Lt. Gen. William G. “Jerry” Boykin, had on numerous occasions referred to the “war on terrorism” as a “spiritual battle” and made negative comments on Islam. It was also reported that the Department of Defence announced an investigation of Lt. Gen. Boykin but that the report following the investigation had not been released.

295. On 9 February 2004, Congressman Peter T. King reportedly declared on the Sean Hannity nationally syndicated radio programme that “85 per cent” of American Muslim community leaders are “an enemy living amongst us” and that “no [American] Muslims” cooperate in the struggle against terrorism.

296. On 4 March 2004, in an article that was published in a number of on-line magazines including Human Events Online and FrontPageMagazine.com, Ann Coulter allegedly remarked that “[b]eing nice to people is, in fact, one of the incidental tenets of Christianity (as opposed to other religions whose tenets are more along the lines of ‘kill everyone who doesn’t smell bad and doesn’t answer to the name Mohammed).” In the same article, a reference was also made to “[The Prophet] Muhammad’s many specific instructions to kill non-believers whenever possible.” It was reported that Ms. Coulter had made a number of similar comments regarding Islam and Muslims in the past.

297. On 1 April 2004, 630 WMAL-AM radio talk show host Michael Graham in Washington D. reportedly said: “I don’t wanna say we should kill ‘em all [Muslims], but unless there’s reform [within Islam], there aren’t a lot of other solutions that work in the ground struggle for survival.”

298. On 22 April 2004, radio host Jay Severin reportedly said during his talk show on 96.9 FM Talk – WTKK that he “believe[s] that Muslims in this country are a fifth column.… The vast majority of Muslims in this country are very obviously loyal, not to the United States, but to their religion. And I'm worried that when the time comes for them to stand up and be counted, the reason they are here is to take over our culture and eventually take over our country.” Mr. Severin allegedly further declared, in reply to a caller speaking of Muslims in the United States, “[y]ou think we should befriend them; I think we should kill them.”

299. On 14 June 2004, the Editor-In-Chief of U.S. News & World Report, Mortimer B. Zuckerman, reportedly stated in an editorial in that week’s issue that “Wherever there is violence, there are Muslim radicals” and that “Islam is the core reason the terrorists give for their killing. Murder is their religion.” Furthermore, Mr. Zuckerman remarked that “Europe is threatened by mass migration from neighbouring Islamic lands, young men bringing with them their radical faith and not much else.”

300. By letter dated 3 August 2004, the Government of the United States of America responded that the First Amendment of the United States Constitution provides that “Congress shall make no law abridging the freedom of speech”. This principle, which for more than 200 years has been a cornerstone of democracy in the United States, also finds expression in article 19 of the Universal Declaration of Human Rights. It finds further expression, inter alia, in article 18 (1) and article 19 of the International Covenant on Civil and Political Rights (ICCPR).

301. The United States stressed that no nation can develop politically or economically without the ability of its citizens to openly and freely express their opinions without a free print and broadcast media.

302. With respect to article 20 of the ICCPR, the Government noted that the language was susceptible to an expansive interpretation that could run contrary to the vigorous protection of the freedom of expression under the First Amendment of the Constitution. For this reason, the United States had made the following formal reservation to article 20 at the time it became party to the ICCPR: “That Article 20 does not authorize or require legislation or other action by the United States that would restrict the right of free speech and association protected by the Constitution and laws of the United States.”

303. According to the Government’s response, statements allegedly made by individuals criticizing Islam, such as those statements referred to by the Special Rapporteur, are not illegal under United States law. Even where the United States Government finds the content of such expression to be misguided and repugnant, the Constitution mandates that the Government neither prohibit nor regulate speech merely as a result of disapproval of the ideas expressed. The criminal justice system penalizes specific unlawful actions (which might or might not be inspired by hate, xenophobia, or racism), as opposed to punishing speech itself. The Government’s preferred approach to addressing hate speech is to confront it openly, to denounce it, and to promote tolerance, equality, and similar ideals through competing speech.

304. With regard to the negative comments on Islam allegedly made by Lieutenant General William G. Boykin, Deputy Under-Secretary of Defence for Intelligence, while speaking to private groups, the Government informed the Special Rapporteur that the office of the Inspector General at the Department of Defence had opened an investigation into this matter and that this investigation was still ongoing. Responding to a question about General Boykin’s remarks at a press conference on 28 October 2003, President Bush reportedly said that “He doesn't reflect my point of view or the view of this administration”.

305. According to the Government’s response, there were numerous examples that illustrated the commitment of the United States to free speech and religious tolerance, including: (a) President Bush had hosted Iftaar dinners at the White House in 2001, 2002 and 2003 to celebrate Eid al-Fitr. During his remarks at the 2003 dinner, President Bush observed: “As we defend liberty and justice abroad, we must always honour those values here at home. America rejects all forms of ethnic and religious bigotry. We welcome the values of every responsible citizen, no matter the land of their birth. And we will always protect the most basic human freedom the freedom to worship God without fear.”; (b) President Bush had visited the Islamic Center of Washington, DC and had made numerous public statements in support of Islam and its adherents; (c) On 20 February 2003, a jury found Charles Franklin of Florida guilty of damaging religious real property. He was sentenced to a term of 27 months' imprisonment for driving his vehicle into the entryway of the Islamic Center of Tallahassee in Tallahassee, Florida; (d) On 3 April 2003, Robert Goldstein pleaded guilty to a charge of conspiracy to violate civil rights, attempting to damage religious property, obstruction of persons in the free exercise of religious beliefs, and possession of firearms not registered to him. He had planned to detonate an explosive device at the Islamic Society of Pinellas County, Florida, an Islamic education and cultural centre. In June 2003, he was sentenced to 12 years and 7 months’ imprisonment. Then Assistant Attorney-General for Civil Rights, Ralph Boyd, Jr., stated: “Today's guilty plea is a reminder that acts of violence targeted at individuals because of their race, religion, or national origin will not be permitted in the United States--they will be aggressively investigated, swiftly prosecuted and firmly punished. The Department of Justice is committed to fighting hate and intolerance, as they tear at the very fabric of our great nation.”
 

A/58/296


II. Report on communications sent by the Special Rapporteur and replies received from States

Egypt

38. The Special Rapporteur, recalling the observations made in his previous report to the General Assembly (A/57/274) concerning action taken by the Egyptian authorities to contain and prevent displays of intolerance and discrimination based on religion or belief, urges that this positive approach should not incidentally lead to discrimination against certain religious minorities. Moreover, while recalling the need to respect freedom of the press, he wishes to draw the attention of the Egyptian authorities to the necessity of combating any call for religious hatred that incites discrimination, hostility or violence and which therefore must be prohibited by law. […]
V. Conclusions and recommendations

[…] 137. Second, terrorist acts together with security measures taken by States have strengthened many people’s isolationism, which focuses on religion and promotes distrust, intolerance and even rejection of others and is expressed through religion-based discrimination at all levels. Advocacy of or incitement to hatred in violation of article 20 of the International Covenant on Civil and Political Rights and acts of violence against members of religious minorities have also become increasingly common. In this regard, it should be noted that many States have not met their human rights obligations. These are not limited to the negative obligation to refrain from violating the right to freedom of religion or belief; they also include the positive obligation to protect persons in their territory from violations of their right to freedom of religion or belief committed by non-State actors or entities by prosecuting those who commit such violations and providing compensation to the victims.

138. Stressing that women and children are still too often the victims of acts of discrimination and religious violence, the Special Rapporteur is particularly concerned at the sometimes negative role played by the press in the spread of religious intolerance. The media continue to promote an often incorrect, negative image of certain religious groups and have sometimes incited hatred of many such groups, including Muslims.


E/CN.4/1999/58/Add.2


Visit to Viet Nam

27. In this connection, it should be recalled that in the report on its mission to Viet Nam (E/CN.4/1995/31/Add.4 of 18 January 1995), the Working Group on Arbitrary Detention stated that "... the characterizations of offences as crimes against national security, as defined in article 73 of the Penal Code, draw no distinction on the grounds of the use or non-use of violence or of incitement or non-incitement to violence [...] the present wording of article 73 is so vague that it could result in penalties being imposed not only on persons using violence for political ends, but also on persons who have merely exercised their legitimate right to freedom of opinion or expression" (para. 58). 

E/CN.4/2002/73/Add.1

Visit to Argentina

I. LEGAL ASPECTS OF FREEDOM OF RELIGION AND BELIEF

[…] 36. Anti-Discrimination Act No. 23592 (1998) provides for criminal penalties for discriminatory acts and omissions on grounds of religion, race or sex. Article 2 of the Act reads: “The most lenient penalty on the scale of criminal penalties for offences punishable by the Penal Code and supplementary laws shall be increased by one third and the harshest penalty by one half when the offence was committed by means of persecution or out of hatred of a race or religion or for the purpose of destroying all or part of a national, ethnic, racial or religious group”. Article 3 reads: “Anyone who takes part in an organization or produces propaganda based on ideas or theories of the superiority of one race or group of persons of a particular religion, ethnic origin or colour for the purpose of justifying or advocating racial or religious discrimination in any form shall be liable to one month to three years’ imprisonment. The same penalty shall apply to anyone who by any means encourages or incites persecution or hatred against any person or group of persons because of their race, religion …”.

E/CN.4/2004/63/Add.1

Visit to Georgia
[…] IX. RECOMMENDATIONS […]
120. The Special Rapporteur also stresses that freedom of speech does not authorize the press to broadcast messages which might constitute incitement to religious hatred. Incorrectly used and/or used to illegal ends, the press can be a potent vector of intolerance, religious and otherwise; the Special Rapporteur advises the competent authorities to be strict in applying the principle laid down in article 20 of the International Covenant on Civil and Political Rights and to take appropriate steps for the swift prosecution of anyone who commits a criminal offence of this kind. […]
122. The Special Rapporteur is still more concerned, however, over messages in schoolbooks produced under the direct responsibility of the Government which clearly run counter to religious tolerance and urge their intended readers to reject anyone who claims to be part of one of the non-“traditional” religious minorities which the books in question label “sects”. He calls on the Georgian authorities to take action to have such passages removed from schoolbooks as swiftly as possible or, if this is infeasible, to withdraw the books and substitute others that do not contain incitements to religious intolerance.

E/CN.4/2004/63/Add.2

Visit to Romania

III. LEGAL STATUS OF FREEDOM OF RELIGION OR BELIEF

[…] 25. It should also be noted that article 30 [of the Constitution], paragraph 7, in accordance with article 20 of the International Covenant on Civil and Political Rights, prohibits, among other things, incitement to hatred or discrimination, including religious hatred or discrimination. […]
V. SITUATION OF RELIGIOUS MINORITIES
A. Violence and other acts of religious intolerance

[…] 51. Some minorities from both recognized and non-recognized religions complained about being described in the media in erroneous and slanderous terms. In an article by a journalist from Cluj, for example, the Baha’i community, which is often described as a sect, was linked with the Unification Church (followers of the Rev. Sun Myung Moon) or the Church of Scientology. Jehovah’s Witnesses, Baptists and Seventh-Day Adventists have found themselves in similar situations. Some religious minorities also denounced certain publications that incite racial or religious hatred, such as the România Mare magazine. Such behaviour is rarely prosecuted effectively by the Romanian authorities.
� For a more detailed description of the legal framework of the mandate, see paragraphs 15 to 20 of the report of the Special Rapporteur to the sixty-first session of the Commission on Human Rights (E/CN.4/2005/61) and the annex of her report to the sixty-second session of the Commission on Human Rights (E/CN.4/2006/5).


� “The Government of the United Kingdom interpret article 20 consistently with the rights conferred by articles 19 and 21 of the Covenant and having legislated in matters of practical concern in the interests of public order (ordre public) reserve the right not to introduce any further legislation. The United Kingdom also reserves a similar right in regard to each of its dependent territories.”
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