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Introduction
The subject of this meeting is “Freedom of expression and advocacy of religious hatred that constitutes incitement to discrimination, hostility or violence.”  This paper will concentrate on the analogies and parallels to be drawn from situations where the State or the international community limit freedom of expression to provide protection against  incitement to, or advocacy of, some hate crimes and the applicability of such limitations to advocacy of religious hatred. The links between, and balancing of, articles 19 and 20 of the ICCPR in general will not be discussed here. For the purposes of this paper, the notions of religion and freedom of religion have the reach and meaning established in article 18 of the Universal Declaration of Human Rights, article 18 of the ICCPR and relevant articles of the 1981 Declaration on the Elimination of all Forms of Intolerance and Discrimination on Religion or Belief.
    Freedom of expression is not an absolute right, and does not belong to the list of rights that cannot be derogated according to article 4 of the ICCPR. States may legitimately limit that freedom when it is abused by the advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence. The victims of that incitement are national, ethnic or religious groups, or their members. The nature of the group exposed to incitement –national, ethnic, or religious- should not justify differences in the treatment of those groups. This is particularly valid with regard to racial and religion-related groups.  Racial and religious hatred involve similar motivations and produce similar consequences. Parallels can thus be drawn from limitations imposed upon freedom of expression in documents referring to one of those evils.
   This approach is supported by the historical context, as well as by the developing notion that there exists an international public order encompassing treaty law and norms described as “soft law”, emanating from non-mandatory instruments.  Originally, when the United Nations’ attention was drawn to a series of anti-Semitic outbursts in 1959-1960, the General Assembly, following resolutions of the relevant bodies, condemned “all manifestations and practices of racial, religious and national hatred...” (Resolution 1510, (XV). In the discussion as to how to implement the resolution there were different opinions. Some States proposed to prepare a convention on racial discrimination; other States preferred to adopt only a declaration, while some favored an instrument dealing with racial as well as religious discrimination.  Finally, the General Assembly adopted similar Resolutions 1780 (XVII) and 1781 (XVII), asking to prepare declarations and draft conventions dealing separately with race and with religion. Concerning race, a Declaration was adopted in 1963 and the Convention was completed in 1965. As to religion, only a Declaration was adopted, in 1981. A draft convention is pending, sine die.
   For obvious methodological reasons, the Convention on Race does not refer to religion, but it seems reasonable to apply, by analogy, relevant provisions to religion-related discrimination or intolerance. The Convention was concluded with large support in December 1965. A year later, the two Covenants on Human Rights were adopted, and article 20 of the ICCPR deals with advocacy to both racial or religious (or national) hatred. The preparation of a draft declaration and a draft convention on religion or belief made very slow progress, and in 1972 the General Assembly decided to give priority to the draft declaration. This meant in practice postponing indefinitely the work on a mandatory treaty. It took nine more years to reach agreement on the Declaration. 
   Several articles of the Declaration show the clear influence of the instruments on racial discrimination. The definition of the terms intolerance and discrimination also follows the model of the definition in the Racial Convention. This should be kept in mind when considering its applicability, by analogy, to advocacy of religious hatred. The relevance of other developments in international law should also be considered to that effect. Such are the instruments dealing with genocide, its denial, defamation of collectivities, and, in general, legislation restricting freedom of expression when it affects fundamental liberties. 
Striking a balance between rights
   The possibility of clashes between different human rights has been frequently discussed in several contexts. The matter is thus not new. However, in recent years, it has become acute with regard to religious groups. In principle, no difference should be made between religious groups and other groups defined by race, nationality, language, culture, color or any other characteristic pertaining to groups that deserve the protection of international and human rights law. Still, the emotions   usually accompanying religious convictions increase sensitivity in the case of incitement to religious hatred, and this may cause, as has already occurred, acts of violence at the national and international levels. Therefore it was argued that advocacy of religious hatred may justify a more severe limitation of freedom of expression. This would mean however underestimating the impact of that hate speech which affects ethnic or cultural communities, and their members. Freedom of expression also protects speech that may offend, hurt or shock, and can equally harm racial, religious or national groups and their members. The fact that its abuse can produce different reactions does not justify differences as to the limits of freedom of speech. Hate speech violates equally the rights and freedoms of the mentioned groups and individuals. Equality of social or psychological damage requires equality in the limitation on speech causing that result.   
   Until World War II, classic international law paid little attention to the right of collectivities to be protected from incitement to hostility. After World War II, the 1948 Convention on the Prevention and Punishment of the Crime of Genocide, which aimed at protecting the physical existence of religious, racial and cultural groups, was a major exception to this trend. A decade later, the already mentioned Resolution 1510 (XV), on Manifestations of Racial Prejudice and National and Religious Intolerance,  started international legislative work to protect racial, religious and national groups. Major results of that work were the Declaration and the Convention on Racial Discrimination and the Declaration on Religious Intolerance, but the change in the tendency also influenced  other human rights issues such as those concerning minorities, indigenous populations, migrations, group defamation, anti-Semitism, and related phenomena. Despite the traditional reluctance of international law to deal with non-State entities and the resistance of human rights law to transcend the area of individual liberties, the necessity of curbing prejudice, incitement, persecution and violence against certain groups,  and their members because of membership, became essential.
   A distinction must here be made between the clear-cut prohibition of discrimination on racial or religious grounds and the less precise approach to hatred and intolerance, notions involving difficulties as to their strict legal meaning.  The definition of discrimination contained in article 1 of the Convention on Racial Discrimination has been followed by similar definitions referring to other protected rights. It is with regard to hatred and intolerance that a clash may more easily evolve between basic rights such as freedom of expression or association, on the one hand, and, on the other, the right of collective entities and their members to be protected from defamation, hostility, hatred, intolerance, and incitement to such evils.  
   Articles 19 and 20 of the ICCPR are the basis for any discussion of this matter. The major instruments concerning race and religion, particularly the Conventions on Genocide and on the Elimination of Racial Discrimination and specially its article 4, are equally relevant. So are other international instruments, such as the 1981 Declaration on Religious Intolerance and the 1978 UNESCO Declaration on Race and Racial Prejudice, as well as various regional treaties. The European Convention on Human Rights deals with the matter in articles 9 and 10, and the European Court of Human Rights produced important and well known pertinent decisions.  To mention one case, in Otto-Preminger-Institut v. Austria (1994 ECHR 26) the Court stated that “as a matter of principle it may be considered necessary in certain democratic societies to sanction or even prevent improper attacks on objects of religious veneration.”

   It should be noted that three Special Rapporteurs of the United Nations, on freedom of religion or belief, on freedom of opinion and expression, and on racial discrimination, felt the need to issue, in 2006, a joint statement urging all parties “to refrain from any form of violence and to avoid fuelling hatred” and stressing the need of respect for freedom of expression, while avoiding “the use of stereotypes and labeling that insult deep-rooted religious feelings…”
 

   The issue is, of course, how to strike the balance between the two aims. Article 19 of the ICCPR permits limitations on freedom of expression to protect the rights and reputation of “others” Article 20 forbids advocacy of national, racial, or religious hatred when it constitutes incitement to discrimination, hostility, or violence. Article III of the Genocide Convention declares punishable “direct and public incitement to commit genocide.” The European Convention on Human Rights restricts freedom of expression, assembly and association “when necessary in a democratic society in the interests of the ‘prevention of disorder’ and ‘protection of the reputation or rights of others’.” The American Convention on Human Rights affirms everyone’s right to his honor and dignity, aims at ensuring the protection of the “reputation of others”, and penalizes advocacy of national, racial or religious hatred that constitute incitement to lawless violence… on any grounds including those of race, color, religion, language, or national origin.” The 1981 Declaration on Intolerance and Discrimination Based on Religion or Belief refers to “appropriate measures to combat intolerance on grounds of religion or other belief.”  The 1978 UNESCO Declaration on Race and Racial Prejudice urges taking steps “to prohibit and eradicate racism [and] racist propaganda” and to “combat racial prejudice.” The 1990 Paris Charter for a New Europe, adopted by the Conference on Security and Cooperation in Europe, stresses the need “to combat all forms of racial and ethnic hatred, anti-Semitism, xenophobia, and discrimination against anyone, as well as persecution on religious and ideological grounds.”  Statements of international organizations and conferences in recent years used similar language.
Relevance of Article 4 of the Convention on Race

     Far-reaching positive provisions related to incitement against groups, communities or collective entities have been incorporated into the Convention on the Elimination of all Forms of Racial Discrimination, specially its article 4. This article, as the whole issue of freedom of expression versus other basic rights, engendered controversy and was subjected to criticism. Formal reservations or declarations were submitted.  Not withstanding, it became a clear guideline for the international community, and several States enacted domestic legislation in its spirit. 
   As already indicated, for methodological reasons, the Convention on Racial Discrimination avoided references to religion. It is however also reasonable to interpret article 4 as applicable, by analogy, to manifestations of incitement on grounds of religion or belief. This approach is supported by the historical link between the instruments on race and those on religion, as well as by the view expressed by the judiciaries of several countries that. more important than the specific nature of a group, or the identifiable elements that define that group, is the basic fact of the undisputed existence of the group, its self-perception and its perception by the surrounding world. In some cases, race, religion and culture overlap, and those who wish to hurt the group or incite against it are not overly worried by the character of the object of their hostility or hatred. Moreover, the argument that members of a group defined by the offenders as a religious group cannot invoke an anti-racist act was rejected in several occasions.

   Article 4 of the Racial Convention is far-reaching. It imposes upon State parties to the Convention the duty to adopt immediate and positive measures designed to eradicate incitement to, or acts of, discrimination. States shall declare an “offence punishable by law” all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all acts of violence or incitement to such acts against any “race or group of persons of another color or ethnic origin”. If only one instrument on both race and religion would have been adopted, there is little room to doubt that “a group of persons of another religion or belief” would also have been listed. The same assumption would be valid if identical, separate instruments would have been adopted. To leave out groups based on religion or belief from the protection that international law provides to groups based on race, ethnic origin or color seems unfair and illogical.

   Article 4 was the result of a compromise between those who saw it as the “key article” of the Convention and those who considered it a threat to freedom of speech and association. As every compromise, the text may be not entirely satisfactory. But, as argued elsewhere by this writer, it may be seen “as a guideline to interpret in a similar spirit the provisions on incitement in the instruments on religious rights.” Regretfully, no mandatory treaty was adopted in the area of religion or belief, and the reasons for that absence may be weighty enough and reflect political realities. Analogical interpretation of instruments with different degrees of obligatory force may be difficult. The issue of a hierarchy of norms in the field of international law, as well as the fascinating but inconclusive discussion on the existence of an international public order containing norms included in non-binding instruments, cannot be discussed here. Neither is this short comment the place to examine the crucial subject of jus cogens and provisions erga omnes. But, in the case of race and religion as grounds of hostility or hatred, the parallelism seems reasonable.
   The difficulties of some States in ratifying the Convention because they consider that there is a clash between rights should not be underestimated. The “due regard” clause was not seen as sufficient by some States and several submitted reservations or interpretations in order to make sure that article 4 would not jeopardize freedom of opinion and expression.    But CERD, following recommendations of Special Rapporteur Jose D. Ingles in his Study on the Implementation of Article 4, stated in its General Recommendation 1, of 1972, that implementation by States of the provisions of article 4 is obligatory and, since the article is not self-executing, if domestic legislation is not sufficient, it should be supplemented by adequate additional measures. The rights of free expression and association are not absolute, and are subject to the limitations of Article 29 of the Universal Declaration and Articles 19 and 20 of the ICCPR. The mandatory character of article 4 was reiterated by CERD in its General Recommendation VII. It may also be pertinent to mention the decision of the International Court of Justice in Dem. Rep. Congo v. Rwanda and its approach to the prohibition of racial discrimination. 
   In 1993, in General Recommendation XV (42), CERD referred to “evidence of organized violence based on ethnic origin” and stated that the prohibition of the dissemination of ideas based upon racial superiority or hatred is compatible with freedom of opinion and expression. In the same paragraph of its Recommendation, the Committee draws the attention of States parties to article 20 of the ICCPR, which refers, of course, explicitly to “religious hatred.” 
      In the same spirit, the Human Rights Committee, in its General Comment 22 (48), adopted in 1993, declared that article 20 of the ICCPR, applicable to racial and religious hatred,  was fully compatible with freedom of expression. In a former General Comment, 11(19), the Committee declared that State parties are obliged to enact laws prohibiting advocacy of national, racial or religious hatred. The Committee emphasized that the prohibition of incitement to religious hatred is fully compatible with other basic freedoms.  

Other parallelisms
   It seems thus reasonable, for historical as well as for reasons of legal hermeneutics,

to see analogies and parallelism between the prohibition of incitement in the racial sphere and the approach with regard to advocacy of hatred based on religion or belief, in accordance with article 20 of the ICCPR. It may be more complicated to find a similar parallelism in other situations in which the State limits freedom of expression. In the case of laws against blasphemy, there are difficulties with regard to the definition of blasphemy, and these laws deal in general with expressions against one dominant church or religion. Denial of the existence of God would be blasphemy in some countries, but not in others where it would be seen as a manifestation of freedom of thought and expression. Apostasy and obscenity laws are in a similar situation. They are the product of certain legal systems but unacceptable to others, and are not regulated in international texts. The margin of appreciation that decisions of the European Court of Human Rights reserve to each State in those and similar issues underscores the differences between them and cases in which fundamental rights are involved. 
      As to defamation, the European and the American Conventions on Human Rights refer to the “reputation” of others. National legislation in this respect differs with regard to substance as well as procedure, including the issue of locus standi demanding that a plaintiff be personally included in the defamation statement. The borderline between defamation and incitement is difficult to determine. Article 20 of the ICCPR refers to incitement as the outcome of advocacy of national, racial or religious hatred. The  incitement should lead to discrimination, hostility or violence. Defamation that does not involve advocacy and incitement may thus not be covered by article 20, although it may be sanctioned by domestic legislation.
    Particularly difficult are the areas related to religion. The difference between permissible criticism of a given religion by describing its dogmas as wrong, absurd or false, on the one hand, and incitement against the same religion as stated in article 20 of the ICCPR, on the other, is not merely an issue of degree or a quantitative one. A basic issue is when does criticism become defamation and when does defamation become incitement to discrimination, hostility or violence. This may lead to the question of intent or intention.

   In the case of incitement to genocide, there is no doubt that it means incitement to violence, in the most extreme meaning of that term. But since genocide is such a massive crime that generally it can only be committed by States or by non-State collective actors, the issue of the proof of intention is crucial. The controversial decision of the ICJ in February 2007 (Bosnia v. Serbia) reflects the difficulties involved. Even when the Court concluded that there was genocide, as in Srebrenica, it could not reach consensus regarding intention on the part of Serbia, namely its government or authorities.
   The question is to what extent can ridiculing a religious dogma, or portraying an entire religious group in terms that imply contempt, become incitement in the sense of article 20. Believers in a given religion may be profoundly offended by shocking critical statements, but when do such expressions become contrary to public order and when do they become incitement in the terms of article 20?

   The problems created by some utterances and the reaction of religious groups that feel themselves hurt, offended and even threatened cannot be ignored, and the General Assembly expressed its concern and alarm with regard to such developments. The three major religions were involved in such incidents. Even at the time of drafting this paper such clashes have been occurring: a major American publishing house announced, on the day when it was supposed to appear in print, the withdrawal of a novel concerning the prophet Muhammad because it was likely to engender acts of violence; the French press was occupied with the firing of a satirical caricaturist because of a provocative article seen by many as offending an ethnic-religious community. These recent cases did not acquire the public impact of former ones such as  the Danish cartoons concerning Islam or certain movies offending Christians or Jews. They show however the extent to which the issue repeats itself, threatening in different degrees public peace and inter-group coexistence.
   The laws that exist in some countries incriminating denial of genocides, such as  those committed against the European Jews or the Armenians, as well as international decisions urging the outlaw of such denials, are related to this problem. The issue is if denying a case of genocide, or its magnitude, can be construed as implying incitement against the victim group. A positive reply is the basis of the philosophy behind the legislation penalizing those denials. It is relevant in this connection to point out the distinction between denying established facts, recognized in judicial pronouncements, on the one hand and, on the other, disputing the validity or veracity of dogmas, or value judgments, considered absolute truth by some and mythical, unreal or impossible by others. 
   Merely offensive or insulting expressions against religious dogmas do not necessarily involve incitement. When offensive words may be seen  as fighting words in the sense used in some countries to exclude them from the protection of freedom of expression is not easy to determine. But developments in this sphere have caused and are causing conflictive situations. The analysis of the analogies and parallels that can be drawn from remedies already provided in international life may be useful to confront the severe dangers resulting from advocacy of religious-related hatred, without losing sight of the need to respect freedom of speech.

Conclusions
1. Freedom of expression is a fundamental right that may be subject to the limitations determined by law. It is not an absolute right.
2. Article 19 of the ICCPR, that permits certain restrictions, should be read in conjunction with Article 20 of the Covenant, prohibiting advocacy of hatred that constitutes incitement to discrimination, hostility or violence.

3. In principle, there should not be a difference in the treatment of incitement to national, racial or religious hatred.  International realities, as well as eventual consequences of incitement to hatred against religious groups or symbols, may however require a particularly cautious approach, fully respecting freedom of speech as a fundamental human right that can be restricted only according to law.
4.  Limitations on freedom of expression regarding other liberties may in some cases be useful to draw analogies. This is particularly possible with regard to article 4 of CERD because of the legislative history of the UN approach to racial and religious incitement, as well as because of the broad interpretation of article 4 by CERD and Special Rapporteurs. Equally relevant is article III of the Convention on Genocide. The discussion on the hierarchy of norms in international law and the existence of an international public order incorporating rules of soft law has to be considered as well.       
5. In the case of genocide, the 1948 Convention deals equally with incitement      against racial and religious groups. Existent denial legislation was applied to groups in which ethnicity and religion overlap, but nothing precludes their application to groups strictly defined by religion if they were victims of genocide.
6. It seems reasonable, because of the historical context and trends prevailing in human rights law, to apply to incitement to religious hatred analogies drawn from article 4 of CERD and article III of the Genocide Convention,. This is compatible with respect for freedom of expression, a fundamental freedom that may be restricted only in accordance with human rights law.                                                                                     
