Information by the Slovak Republic concerning incitement to ethnic, racial or religious intolerance (September 2010)
A. General legislative background
Legislative provisions addressing issues of incitement to national, racial or religious intolerance in Slovakia are based on the Constitution of the Slovak Republic (hereinafter “the Constitution”), especially its articles 12, 24, 26, 27, 28, 33 and 34. 

Specific legislation tackling these issues comprises certain provisions of Act No. 83/1990 Coll. on association of citizens as amended, Act No. 84/1990 Coll. on the right of assembly as amended, and Act No. 85/2005 Coll. on political parties and political movements as amended.
· Section 4 of Act No. 83/1990 Coll. on association of citizens as amended bans associations that :
a) pursue the aim of denying or curtailing personal, political or other rights of citizens on account of their nationality, gender, race, origin, political or other opinion, religion or social status, inciting hatred or intolerance on such grounds, fostering violence, or otherwise violating the Constitution and the laws;
b) pursue their goals in ways that are in conflict with the Constitution or the laws;
c) are armed or have armed elements (does not apply to associations whose members possess or use firearms for sporting purposes or for exercising hunting rights).
According to section 8, paragraph 1 of the Act, the ministry of the interior shall refuse to register an association whose constitution submitted to the ministry gives rise to the belief that the association is unlawful (section 4). 

According to section 12, paragraph 3(c) of the Act, if the ministry finds that an association engages in activities that are in breach of section 4, it must notify the association thereof without delay and instruct it to refrain from such activities. If the association continues to engage in such activities, it shall be dissolved by the ministry. The decision to this effect may be challenged by a legal remedy filed with the supreme court of the republic.
· Section 2 of Act No. 85/2005 Coll. on political parties and political movements as amended stipulates that the Constitution, the programme or the activities of a political party may not violate the Constitution, constitutional laws, other laws or international treaties. 

Section 7, paragraph 9 (e) of the Act stipulates that the ministry of interior shall, within 15 days of the commencement of registration proceedings, deny the registration of a party whose constitution violates section 2.
If a political party violates the provisions of section 2 of the Act, any person has the right to file a motion with the General Prosecution Office of the Slovak Republic requesting the dissolution of the party by the Supreme Court of the Slovak Republic.
· Section 10, paragraph 1 of Act No. 84/1990 Coll. on the right of assembly as amended stipulates that a municipality shall prohibit a gathering whose announced purpose may lead to a call: 

a) to deny or curtail personal, political or other rights of citizens on account of their nationality, gender, race, origin, political or other opinions, religion or social status, or incite hatred and intolerance on these grounds;
 b) to commit violence or gross indecency;
c) to otherwise violate the Constitution, constitutional laws, other laws or international treaties binding for the Slovak Republic that take precedence over the laws of the Slovak Republic.
The aim of the currently drafted update of the Concept for the Fight against Extremism in 2011-2014 is to develop an effective system of measures and actions designed to protect the citizens and society against antisocial acts of individuals, groups and movements having extremist tendencies. The Concept perceives the issue of incitement to intolerance in a more open and broader manner with due regard to violations of fundamental human rights and freedoms provided for in all relevant international standards.
B. Criminal Code

The Act No. 300/2005 Coll. Criminal Code as amended contains in the definitions of the general terms a definition a term „special bias“ (Section 140). The term “special bias” also includes a commission of a criminal offence “with the intent to incite to violence or hatred against a group of people or an individual on the grounds of their race, nation, nationality, colour of their skin, ethnic group, origin or because of their religion, if it is a pretext for threats based on previous grounds”. The concrete elements of the relevant criminal offences are provided for mainly in Chapter Twelve of the Special Part of the Slovak Criminal Code (Section 424 - Incitement to national, racial and ethnic hatred, Section 424a - Incitement, defamation and threats to persons on the grounds of their race, nation, nationality, colour of skin, ethnicity or origin). The Slovak Republic implemented the Council Framework Decision 2008/913/JHA of 28 November 2008 on combating certain forms and expressions of racism and xenophobia by means of criminal law (OJ EU L 328, 6 December 2008) by Act No. 257/2009 Coll. which amends and supplements Act No. 300/2005 Criminal Code as amended. In this context, it also ratified the Council of Europe Convention on Cybercrime in 2008.

Section 424

Incitement to national, racial and ethnic hatred

(1) Any person who threatens an individual or a group of people on grounds of their race, nation, nationality, colour of skin, ethnicity, origin or for their religion, if it is the pretext for threats based on previous grounds, by the commission of a crime, by restraining their rights and freedoms, or any person who committed such a restraint or incites to the restraint of rights and freedoms of a nation, nationality, race, or an ethnic group shall be liable to a term of imprisonment not exceeding three years.

(2) The same sentence as referred to in paragraph 1 shall be imposed on any person who associates or assembles with others with a view of committing the offence referred to in paragraph 1.

(3) The offender shall be liable to a term of imprisonment of two to six years if he commits the offence referred to in paragraph 1 or 2

a) 
in association with a foreign power or a foreign agent,

b) 
publicly,

c) 
for a special bias,

d) 
in the capacity of a public official, 

e) 
as a member of an extremist group, or

f) 
in a crisis situation.

Section 424a

Incitement, defamation and threats to persons on the grounds of their race, nation, nationality, colour of skin, ethnicity or origin 

(1) Any person who publicly  

a) incites to violence or hatred against a group of people or an individual on the grounds of their race, nation, nationality, or colour of their skin, ethnicity or origin or because of their religion, if it is a pretext for the incitement based on the previous grounds, or  

b) defames such a group or an individual, or threatens them, by publicly condoning an offence considered under Articles 6, 7 and 8 of the Rome Statute of the International Criminal Court as a crime of genocide, a crime against humanity or a war crime or an offence considered under Article 6 of the Statute of the International Military Tribunal annexed to the Agreement of 8 August 1945 for the Prosecution and Punishment of Major War Criminals of the European Axis as a crime against the peace, a war crime or a crime against humanity, if such an offence is committed on such a group of people or an individual, or if the offender or accessory, who was sentenced by the final judgment of an international court provided it was  not annulled in the requisite procedure, publicly denies or seriously depreciates such an act committed on such a person or an individual, shall be liable to a term of imprisonment of one year to three years.  

(2) The offender shall be liable to a term of imprisonment from two to five years if he commits the offence referred to in paragraph 1 for a special bias.
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Abbreviations: NEPO – unconditional imprisonment sentence, PO – conditional imprisonment sentence, other – another sanction than imprisonment sentence
C. Legal personality of churches and religious societies, registration of churches, and tolerance of other churches and religious societies.
The Slovak Republic is a sovereign and democratic state governed by the rule of law. It is not bound to any ideology or religion. Article 24 of the Constitution guarantees the freedom of thought, conscience, religion and belief. This right includes the freedom to change one’s religion or belief. Everyone has the right not to belong to any religion. Everyone has to right to freely manifest his religion or belief either alone or in community with others, in public or private, in worship, practice, observance, and to participate in its teaching. As confirmed in the finding
 of the Constitutional Court of the Slovak Republic of February 2010, the exercise of this right is guaranteed in both the legislation in force and in the practice; the registration gives entitlement to various advantages and to the funding from the state budget.
The government does not interfere with the activities of churches, nor does it provide them methodological guidance. As provided in Act No. 308/1991 Coll. on freedom of religious belief and the status of churches and religious societies, the body in charge of the registration of churches and religious societies in the Slovak Republic is the Ministry of Culture and Tourism of the Slovak Republic. Religious entities that wish to operate in the Slovak Republic as registered churches or religious societies must, in addition to fulfilling other qualitative and quantitative conditions, state in their application to the registration body that the church or the religious society will fully respect the laws and generally binding legal regulations and will be tolerant of other churches and religious societies and of persons with no religious affiliation (section 12 (e)) of Act No. 308/1991 Coll. on freedom of religious belief and on the status of churches and religious societies).
The requirement set out in section 12 (e) of Act No. 308/1991 Coll. constitutes the most specific expression of the demand for tolerance with regard to other churches and religious societies and persons without a religion. The competent body strives to also use regular means to establish, in the course of registration proceedings, whether the above statement truly reflects the facts and whether religious activities of the entity seeking registration do not incite intolerance of other religions, confessions or religious entities. 

� PL. ÚS 10/08-70 The Constitutional Court stated in its decision of 3 February 2010 that the situation where a religion or a religious society is not registered does not signify or imply that persons affiliated with these entities face restrictions as to the essential element of their right to freedom of religious belief, namely its manifestation, as asserted by the claimant. The requirements for the registration of a church or a religious society laid down in Act No. 308/1991 Coll. do not restrict (do not affect) the exercise of the right to freely express one’s religion or belief in a manner provided for in relevant articles of the Constitution. The situation where a certain church or a religious society is not registered in conformity with Act No. 308/1991 Coll. constitutes no interference with the exercise of fundamental rights or freedoms of persons adhering to the church or the religious society, because these rights or freedoms can be exercised through a different legal entity (a civic association). Consequently, registration of a church or of a religious society does not represent an inevitable precondition (conditio sine qua non) for exercising a freedom or a right pursuant to article 24 of the Constitution and article 9 of the Convention, as it only represents a precondition for their establishment as churches or religious societies recognised by the state, and its legal relevance is linked especially to the economic aspects of their functioning. Religious freedom guaranteed under article 24 of the Constitution and article 9 of the Convention is perceived as individual freedom, and it is therefore not justified to assert that the relevant provisions of the Act are in breach of article 24 of the Constitution and article 9 of the Convention insofar as Act No. 308/1991 Coll. regulates the rights of churches or religious societies as collective entities.


	Moreover, the Constitutional Court stated in its decision that the State parties to the Convention on the Rights of the Child respect the rights and duties of the parents to provide direction to the child in the exercise of his or her right in a manner consistent with the evolving capacities of the child (article 14 para. 2). The Convention recognises that the child’s freedom to manifest his or her religion or beliefs may be subject to such limitations as are prescribed by law in the interest of the protection of the child’s rights (article 14, paragraph 3). It also follows from the above that the threshold of 15 years of age set out in section 11 of the Act does not constitute an unreasonable and inappropriate restriction breaching or not complying with article 14, paragraphs 1 to 3 of the Convention on the Rights of the Child; for this reason, the Constitutional Court did not grant this part of the Prosecutor General’s motion, either. 
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