Ms. Claire Charters
Human Rights Officer
Indigenous Peoples and Minorities Section
Office of the United Nations High Commissioner for Human Rights
Geneva, Switzerland
Dear Claire,
The Office of the UN High Commissioner for Human Rights is to be commended for undertaking this "Consultation on Indigenous Peoples' Participation in the United Nations". We thank you for this opportunity to contribute to the detailed report on the "ways and means of promoting participation at the United Nations of recognized indigenous peoples’ representatives on issues affecting them" – as requested in operative paragraph 13 of Human Rights Council resolution 18/8 of September 2011. 

A primary concern is the current inability to actively participate at international meetings, even when they have attained access. 

I. Right of Indigenous peoples to self-determination
From the outset, it is important to highlight that Indigenous peoples are recognized as "peoples" with the right of self-determination under international human rights law. As a result, their participation through their representative institutions should be based on the distinct legal status of such peoples. Indigenous institutions should not be considered simply as "non-governmental organizations" (NGOs).

The legal status of Indigenous peoples distinguishes them from minorities, per se, and other stakeholders. Stakeholders may have diverse interests in a given international issue being discussed. However, such stakeholders may not be rights holders. If stakeholders do not constitute "peoples", they do not have a right of self-determination. By grouping all stakeholders together, the standard of participation of Indigenous peoples is often reduced to the status of the "lowest common denominator" among all those involved.

Based on principles of equality and non-discrimination, different groups or individuals should be treated differently in order to achieve substantive equality. The United Nations should have a process to ensure that Indigenous peoples fully and effectively participate in within the UN system, in a manner that reflects their distinct legal status and is consistent with their right of self-determination.

II. Participation in international forums
Ensuring "full and effective participation" of Indigenous peoples is especially challenging in international forums within the UN system, where international treaties and other instruments are being negotiated. Even those international processes that claim they support such Indigenous participation are far from achieving it.

In many instances, the number of Indigenous peoples' representatives that are afforded an opportunity to participate in such forums is severely limited. The international body concerned (e.g., Secretariat of the Convention on Biological Diversity), may deem it sufficient if there are two or three Indigenous people funded from each geographic region. In some cases, the level of Indigenous participation may be even less.

When new instruments are being negotiated in environmental and other international forums, the few Indigenous representatives that are funded to attend may have valuable technical expertise but there may be a lack of legal counsel. This inequitable situation has led to international agreements that favour States and others, but often undermine the rights of Indigenous peoples.

III. Inadequate and unjust international procedures
In negotiating new treaties or other instruments, inadequate and unfair procedures within international organizations are enabling States to undermine Indigenous peoples' rights and the UN Declaration on the Rights of Indigenous Peoples. In this important context, States are making proposals with impunity that are inconsistent with their obligations under the Charter of the United Nations.

Proposals are being approved by consensus among States that violate principles of justice, democracy, non-discrimination, respect for human rights and rule of law. For example, in the negotiations on the Nagoya Protocol, there was no legal obligation to require consensus among the Parties. Even if such a duty existed, it could not prevail over the obligations of States to respect the Charter of the United Nations, Convention on Biological Diversity and international human rights law.

Since the final text was intended to reflect a consensus among the Parties, States exploited the process. In relation to the Indigenous peoples' rights and related State obligations, it was often the lowest common denominator among their positions that was reflected in the Protocol. In its study on participation in decision-making, the UN Expert Mechanism on the Rights of Indigenous Peoples emphasized: "Consensus is not a legitimate approach if its intention or effect is to undermine the human rights of indigenous peoples." (A/HRC/18/42, Annex, para. 27)
Indigenous peoples were not part of any consensus on provisions relating to Indigenous rights and concerns. Indigenous peoples were not permitted to table any proposed amendments to the Protocol. In order to add Indigenous proposals to the text, they had to be supported by at least one Party. Indigenous concerns relating to discrimination or excess of authority could be ignored or dismissed, as long as no Party indicated its support. For example, consensus was used to approve discriminatory proposals that contradicted the Convention and solely addressed “established rights” to genetic resources.

The procedures within international organizations require urgent redress. The extent to which States are violating Indigenous peoples' human rights and disrespecting related State obligations is reaching a crisis level. Indigenous concerns relating to such crucial global issues, such as biodiversity, food security, climate change and intellectual property, are being addressed to the detriment of Indigenous peoples.

International environmental agreements, such as the Nagoya Protocol, cannot be used to legitimize or validate discriminatory actions or other human rights violations against Indigenous peoples. The same has recently occurred in regard to the Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security, Food and Agriculture Organization, 9 March 2012,http://www.fao.org/fileadmin/user_upload/nr/land_tenure/pdf/VG_en_Final_March_2012.pdf.

In the event of conflict between the obligations of States under the Charter of the United Nations and those under the Protocol, the Charter obligations would prevail (UN Charter, art. 103). Whether through joint or separate action, States Parties cannot evade their international human rights obligations by acting through international organizations.
IV. Best practice relating to Indigenous participation
An existing best practice at the international level relates to the former UN Commission on Human Rights' open-ended, intersessional working group that considered the draft UN Declaration on the Rights of Indigenous Peoples from 1995-2006. In order to avoid stringent rules of procedure and ensure full and effective participation by Indigenous peoples, the meetings of the working group were declared to be informal.

In this way, democratic Indigenous participation and discussion was consistently ensured. State and Indigenous representatives had equal rights to table proposals, without pre-conditions. When key decisions had to be taken, the formal meeting of the working group was resumed.

In relation to this standard-setting process on the UN Declaration, it was agreed that any consensus on the draft text would need to include both States and Indigenous peoples. Otherwise, it would not have been possible to reach a compromise and achieve a just and balanced human rights instrument.

The Chair of the working group on the Declaration made it clear that any consensus would include both States and Indigenous peoples. While achieving consensus was desirable, no strict requirement was imposed. State and Indigenous representatives had equal rights to make interventions and propose text.

Thus, in regard to the negotiations on the UN Declaration, an inclusive and democratic process of participation was established within the United Nations. It still constitutes today an impressive precedent and best practice.

V. Substantive injustices are facilitated by procedural injustices 
There are a growing number of international processes that significantly affect Indigenous peoples and their human rights. Multilateral environmental processes, in particular, are falling far short of international standards relating to Indigenous peoples’ right to participate in decision-making.

Such environmental processes pertain to key international instruments. These include, inter alia, the Nagoya Protocol on access and benefit sharing arising from the use of genetic resources; Convention on Biological Diversity; United Nations Framework Convention on Climate Change; and Stockholm Convention on Persistent Organic Pollutants.

As indicated by the UN Expert Mechanism: "Reform of international and regional processes involving indigenous peoples should be a major priority and concern. In particular, multilateral environmental processes and forums should ensure full respect for the rights of indigenous peoples and their effective participation including, for example, in relation to the negotiation of the Nagoya Protocol." (A/HRC/18/42, Annex, para. 26)
In such environmental processes, a recurring problem is that the “full and effective participation” of Indigenous peoples is not being respected in practice. In order to diminish Indigenous participation, States claim that Indigenous peoples are not Parties to international conventions. However, member States have a duty to respect their human rights obligations under the Charter of the United Nations and other international law. There is no blanket exception for environmental agreements.

According to the OHCHRs' analytical study on the relationship between human rights and the environment submitted to the Human Rights Council, an examination of international human rights and environmental instruments indicates that "human rights and the environment are interrelated, as such instruments recognize that the environment plays a critical part in protecting and promoting human rights" (A/HRC/19/34, para. 23). The study concludes that there is a general need to determine how to include a human rights-based approach in the "negotiation and implementation" of multilateral environmental agreements (Conclusions, para. 78).
States have international obligations to respect, protect and fulfill the human rights of Indigenous peoples. In regard to the UN Declaration on the Rights of Indigenous Peoples (UNDRIP), States made solemn commitments to consult and cooperate with Indigenous peoples “to achieve the ends of this Declaration”. Too often, States in environmental and other international processes are not respecting the minimum standards in UNDRIP – even though it is a consensus international human rights instrument.

As long as international organizations and their member States continue to maintain procedural injustices against Indigenous peoples, substantive injustices will occur.

VI. Relevant Submissions
In order to further substantiate the above concerns, the following detailed Submissions are listed:

Grand Council of the Crees (Eeyou Istchee) et al., “Nagoya Protocol on Access and Benefit Sharing: Substantive and Procedural Injustices relating to Indigenous Peoples’ Human Rights", Expert Mechanism on the Rights of Indigenous Peoples, 4th sess., Geneva (July 2011), http://quakerservice.ca/wp-content/uploads/2011/08/Expert-Mechanism-Study-re-IPs-Rt-to-Participate-Joint-Submission-on-Nagoya-Protocol-FINAL-GCC-et-al-July-6-11.pdf.

World Intellectual Property Organization (Traditional Knowledge Division), "Note on Existing Mechanisms for Participation of Observers in the Work of the WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore: Comments submitted by the Grand Council of the Crees (Eeyou Istchee)", 30 November 2011, http://www.wipo.int/tk/en/observer_participation.html
Grand Council of the Crees (Eeyou Istchee) et al., “Draft Protocol: Indigenous Peoples’ Objections to the Current Text – A Call for Justice and Solidarity”, Joint Statement of Indigenous and civil society organizations, Montreal meeting 18-21 September 2010, in Ad Hoc Open-ended Working Group on Access and Benefit-sharing, Ninth meeting (second resumed), Nagoya, Japan, 16 October 2010, UN Doc.UNEP/CBD/WG-ABS/9/INF/22 (22 September 2010), http://www.cbd.int/doc/?meeting=ABSWG-09-3RD.

Grand Council of the Crees (Eeyou Istchee) et al., “Concerns relating to CBD Process, Revised Draft Protocol and Indigenous Peoples’ Human Rights”, Joint Statement of Indigenous and civil society organizations, Montreal meeting 10-16 July 2010, in Ad Hoc Open-ended Working Group on Access and Benefit-sharing, Ninth meeting (second resumed), Nagoya, Japan, 16 October 2010, UN Doc.UNEP/CBD/WG-ABS/9/INF/21 (22 September 2010), http://www.cbd.int/doc/?meeting=ABSWG-09-3RD.

Grand Council of the Crees (Eeyou Istchee) et al., “Indigenous Peoples’ Right to Participate in Decision-Making: International and Regional Processes”, Joint Statement of Indigenous and civil society organizations, Expert Mechanism on the Rights of Indigenous Peoples, 3nd sess., Geneva (13 July 2010), http://quakerservice.ca/wp-content/uploads/2012/01/EMRIP-Study-re-IPs-Rt-to-Participate-Joint-Statement.pdf.

Grand Council of the Crees (Eeyou Istchee) et al., “Impacts of the CBD Revised Draft Protocol on the UN Declaration on the Rights of Indigenous Peoples: Human Rights Concerns”, Joint Statement by Indigenous and human rights organizations from different regions of the world, Permanent Forum on Indigenous Issues, New York (20 April 2010), http://quakerservice.ca/wp-content/uploads/2011/05/PFII2010-JointStatementonCBDdraftProtocolandUNDeclFINAL-Apr23101.pdf=.

Currently, we are in the process of preparing a Joint Submission relating to FAO's Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security (cited above). We would be pleased to email you a copy when it is completed later this month.

Respectfully,

Paul Joffe, Legal Counsel

Grand Council of the Crees (Eeyou Istchee)
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