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Foreword

In its resolution A/HRC/18/8 entitled Human Rights and indigenous peoples, the Human Rights Council requested the Expert Mechanism to prepare a study on the role of languages and culture in the protection and promotion of the rights and identity of indigenous peoples.

This submission presents a global overview of the role of languages historically on the rights of indigenous peoples, and how language preferences or restrictions have excluded – or in other cases used to include – indigenous peoples in various spheres of society. 

This submission also considers the nature and scope of the rights of indigenous peoples as human rights, and the potential for the language rights of indigenous peoples to be used to empower them rather than to exclude them as has too often been the case in many countries.

Languages are the foundation on which cultures are created. Languages distinguish peoples, provide identity and make language speakers part of unique groups.

1. Introduction

The multiple creations do not invite disorder,

Nor are the many languages the enemies of humankind

But the little tyrant must mold things into one body

To control them and give them his single vision.

Yet those who are truly great

On whom time has bequeathed the gift of wisdom

Know all truth must be born of seeing

And all the various dances of humankind are beautiful

They are enriched by the great songs of our planet.

From Africa to Asia, the Americas to Siberia, indigenous peoples throughout the world have often seen their languages and cultures disregarded, denigrated or even suppressed. The legacy of these practices remain among us even today and can be witnessed through the low retention and success rates in schools teaching in a language alien to many indigenous children, as well as the common and continued refusal of state authorities in many parts of the world to use indigenous languages in their contacts and interaction with indigenous populations. This in turn frequently results in poor communications and access to social services and health care, limited employment and advancement opportunities for indigenous peoples, and perhaps worse a view that indigenous languages and cultures are somehow less worthy or useless.
And yet, language has an tremendously important role as both gatekeeper and doorway: indigenous peoples may be excluded or disadvantaged where a government limits or refuses to allow the use of an indigenous languages within the institutions of the state and relations with the public, or a doorway can be opened in both education and advancement when the use of an indigenous language can serve to empower members of indigenous communities.

2. Indigenous Languages and the Legacy of History 
[Italy has been] chosen by the providence of the Gods to render even heaven itself more glorious, to unite the scattered empires of the earth, to bestow a polish upon men’s manners, to unite the discordant and uncouth dialects of so many different nations by the powerful ties of one common language, to confer the enjoyments of discourse and of civilization upon mankind, to become, in short, the mother-country of all nations of the Earth.
Pliny the Elder

Historically, the prohibition of or refusal to use indigenous languages has more often than not led to the exclusion of indigenous individuals from many facets of political and social life. The languages of conquerors and colonisers were often perceived by their speakers as civilised along the lines of Pliny’s assertion that all barbarous languages had to be subsumed to one language of civilisation and one fatherland. 
This sentiment has too often prevailed historically in relation to indigenous (and often minority) languages, though until the seventeenth century there was perhaps not a great deal of focus or attempt to displace the language used by indigenous populations since “[w]hen a country was governed by a limited ruling class, it did not matter what language the masses spoke, as long as they kept their place”.
 During much of the period before the appearance of the Western European concept of the nation-state, most ancient empires and pre-modern legal and political structures that would be in contact with indigenous societies sought to a large extent to preserve the administrative, community and legal structures already in place. For example, in the vast Hellenic Empire indigenous personnel were maintained whenever possible, and as a result the language used at the local level remained largely unchanged. Chinese policy in the ninth century in its southern regions also acknowledged that a degree of local autonomy, accompanied with the use of local (indigenous) languages even in official affairs, was the appropriate route to follow. Initiated during the Tang dynasty, the Du Si system of local administration for indigenous populations even survived, with the Zhuangs, until 1929.

During the fifteenth century however a trend started to emerge in Europe that would spread around the world and impact particularly on the languages and cultures of indigenous peoples: the rulers of centralising states and European colonial authorities began to feel the need to directly claim the allegiance of their subjects, and to link this to the idea of one uniting language – and even to some extent one national culture. Subsequent to jurists such as Marsilius holding that the ultimate source of a sovereign’s power is in the people, a ruler could use a common language as natural proof of this allegiance,
 or impose his language on his subjects in order to strengthen the bond between them. 
2.1 The Increasing Marginalisation of Indigenous Peoples through Language

We have revolutionized the government, the laws, the habits, the customs, commerce, and thought; let us also revolutionize the language which is their daily instrument. Citizens! the language of a free people ought to be one and the same for all; ...free men are all alike, and the vigorous accent of liberty and equality is the same whether it comes from the mouth of an inhabitant of the Alps, the Vosges, or the Pyrenees... We have observed that the dialect called the Bas-Breton, the Basque dialect, and the German and Italian languages have perpetuated the reign of fantasy and superstition, secured the domination of priests and aristocrats, prevented the Revolution from penetrating nine Departments, and favoured the enemies of France. You have taken away from these stray fanatics the empire of saints by establishing the republican calendar; take away the empire of priests by teaching the French language... It is treason to the fatherland to leave the citizens in ignorance of the national language.

In Europe and eventually in European colonies, as the monarch established royal authority over subjects who previously owed allegiance to their traditional or feudal rulers, differences in language (and at various times religion or culture) were increasingly perceived as both inconvenient and obstructive. A local ruler or chieftain might be able to share with the local population knowledge of the local language – be it Algonquin, Nahuatl, Kurdish or Basque – but from the fifteenth century European sovereigns begin to centralise power and rule through a bureaucracy where knowledge of local or indigenous languages gradually started to be seen as an obstacle.

Language is one of the strongest symbols of shared culture in human society, and partially for this reason it has at times been given an almost mystical aura alongside the belief that one exclusive language was needed to bond individuals to a singular political community of state or empire; as a result, language diversity gradually began to be seen as a menace, or at least an inconvenience, that would best be eradicated. Thus came into being the first clear legislative attempts to eliminate the institutional or customary use of indigenous and minority languages, including even the forced assimilation of individuals into the language privileged by the sovereign. As the power of local or indigenous rulers was broken, a process of systematic centralisation also emerged. 
Along these lines, the treatment of indigenous languages in the Americas is illustrative of the evolution of the practices that were put into place in most parts of the world. Although Spain sought with a 1550 ordnance
 to impose the use of Spanish as the language of instruction of the indigenous peoples, the ordnance was opposed by Catholic missionaries relying on the conclusions of the Council of Trentino (1545-1563) which approved and even encouraged the use of indigenous languages as the preferable route to adopt in order to ensure the conversion of the pagan population. Moreover, in some cases it was easier for missionaries to learn widespread former imperial languages such as Nahuatl. For a period, the use of this indigenous language by colonial authorities and clergy, including in the area of ‘public’ education, resulted in not only in an extension of its use but also of what could be best described as educational, intellectual and even economic success for speakers of this indigenous languages. As bilingualism in practice mainly existed among members of the indigenous communities or individuals of mixed background, the de facto use of Nahuatl as a language of instruction and communication by authorities favoured the advancement of individuals who were fluent in that language and Spanish. In many parts of the Americas where indigenous languages were for a time languages used by authorities for official purposes, this meant that social and economic mobility favoured those with knowledge of indigenous languages and the European colonial tongue.
A little known yet illuminative example of how the use of indigenous languages by authorities can be inclusive can be seen in the too brief yet very successful first institution of higher education in the New World, the Real Colegio de Santa Cruz established in Tlatelolco, Mexico, in 1536. 
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Representation of the Real Colegio de Santa Cruz: An educational and intellectual success 
Source: http://en.wikipedia.org/wiki/File:Tlatelolco.jpg
The college was an educational institution for indigenous peoples and priests teaching in three languages: Castilian (Spanish), Nahuatl and Latin. It produced during its brief existence multilingual (indigenous) graduates that would shine in the religious, intellectual and social segments of society for decades, producing for example the first grammar of Nahuatl in 1547 by Andrés de Olmos three years before the first grammar for the French language.
 Thus, at least for a few decades while Nahuatl was taught and officially used as a language of education at the Colegio until 50 years after the Spanish government stopped supporting this college in 1605, the use of an indigenous language in an official capacity in one of the New World’s premium state institutions resulted in the creating well-educated indigenous intellectuals and leaders fluent in Nahutal, Castillian and Latin.

What occurred with the Real Colegio de Santa Cruz and the status and attitudes concerning indigenous languages is also illustrative of how language can be used to exclude. Even though initially in Mexico in the 16th century education and conversion were done in indigenous languages, and in the case of the Colegio this education was multilingual and tended to favour indigenous and other bilingual individuals, by 1696 Charles II adopted a first decree banning the use of any languages other than Spanish throughout the Spanish Empire. This was followed later on by various other legislative measures, all leading up finally in the Cedula Real (royal decree) of 1770 which had the clear purpose of eliminating indigenous languages in the colonies of the Spanish king. It was almost but not completely successful because many indigenous languages still survive today, though in a much weakened and precarious condition for many. Where the Cedula was highly successful was in ending almost all the teaching of and writing in indigenous languages and the “Hispanisation” of indigenous peoples – and their increasing exclusion from most areas of economic and political advancement in the Empire.
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Portrait of King Charles III, whose royal decree of 1770 clearly stated the need to eliminate indigenous languages. Source: http://en.wikipedia.org/wiki/File:Charles_III_of_Spain.jpg
Most indigenous languages in Latin America thus moved from an initial position of favour, destined to facilitate conversion efforts and the administration of territories, to an increasingly repressive situation, a phenomenon which gained speed in the 18th century in most European colonies, north and south. The use of the Tupí language in Brazil was similarly initially encouraged by the Portuguese authorities in their colony in the New World as the lingua franca. Gradually, this linguistic compromise would be replaced by mere toleration of indigenous languages until finally they could be suppressed in the 18th century.
 
The only significant exception to this process of initial use of indigenous languages, followed by mere toleration and finally active suppression and refusal to tolerate any use of these languages involved the Guaraní language in Paraguay which, despite some occasional repressive measures as illustrated later in this submission, was allowed to be used and somewhat protected by the state into the modern era, thanks in part to the early efforts of Jesuit missionaries. By the mid to early nineteenth century, indigenous languages are for all intents and purposes almost completely set aside by authorities, Castilian becoming the official language of Latin American countries (except Brazil), and English the language of administration and government in North America, with a few enclaves for the French language. 
As explained by Professor Sergij Vilfan:

[The march to uniformity] resulted in the consolidation of the nation-states, together with the subsequent establishment of a centralised order arising out of the middle class revolutions — centralisation appearing from the early years of the nineteenth century as the hallmark of the structure of the liberal state, the champion of the egalitarian ideal. However, the process was detrimental to the continued existence and the development of the diverse languages that had been in common spoken or written use until that time.  

Political unification is indeed a process that entails the imposition of one language — defined as the national language — at the expense of all others; it is one more means of asserting the position of the nation-state to which the process leads. In addition to other philanthropic arguments, the rationalist oligarchical approach includes that of linguistic uniformity...

These ideas, of course, were to gain ground among that section of public opinion that stood to gain from the unifying process. Politico-administrative centralism and the ensuing uniformity were a widespread phenomenon in Europe and Spain was no exception.

For indigenous peoples in the Americas, Asia, Oceania and Africa who had previously exercised sovereignty over their own political units, and thus controlled their resources and own economic, social and cultural destinies, this centralisation process often imposed through a European language was especially and extremely detrimental. Most of the political, economic and even cultural levers of authority and control came increasingly into the hands of European elites, especially where these represented a significant or proportion of the population of a colony or newly independent state. Thus former American colonies were to adopt an attitude towards the languages of indigenous communities similar to those of European nations. A Guatemalan decree issued in 1824 called for the elimination of the use of indigenous languages, and indigenous languages were banned from use in Mexican schools from 1910 through to approximately 1935.
 
In other parts of the world where colonial authorities tried to settle the new territories they controlled with Europeans rather than simply rule over local populations, this unavoidably led to the measures that would tag other languages as undesirable, or even inferior. Some Australian states enacted laws which outlawed teaching in “foreign” languages, while indigenous languages were simply discounted as irrelevant during this period, but by the 1850s Australian legislation dealing with education established English as the sole language of instruction. This resulted in particularly dire consequences for aboriginal communities and their languages. By this stage, oppression and forced assimilation — partly through removing children from their parents — had led to the disappearance of 100 or so of the 250 languages which had been spoken in Australia in 1788.
 Nor has this process been completely abandoned, as Australian authorities in the Northern Territory where many indigenous Aborigines live recently legislated in 2008 to virtually end effective teaching in Aboriginal languages in public schools.
   
The political will to create a new community represented by the state required common symbols, and language was considered such a symbol. Therefore, in a number of nation-states governments adopted measures to ensure conformity with the symbols chosen by the majority, but not necessarily all, of its populations:

In nineteenth-century French schools, under orders to spread the national language to that half of France which still was not francophone, teachers used punishment to suppress the students’ use of their native tongue. In the 1890s children caught using Breton were put on dry bread and water or sent to clean out the school latrine, or were made to wear a token of shame. Tove Skutnabb-Kangas labels as violent the requirement that some minority-language speakers — for example Lapps in Norway, Finns in Sweden, Kurds in Turkey, and Native-Americans in the United States — attend centralised assimilation schools that isolate children from their families and exterminate their native culture and language. She further describes Finnish and Welsh children punished for using their home languages by being made to carry heavy loads or wear collars that restrain head movement. In 1846 Welsh was allowed in classrooms only as a vehicle for teaching English; it was banned completely between 1871 and 1939. American schools were equally zealous to convert everyone to English. When the United States took the Philippines from Spain in 1898, it imposed English in the schools, together with the practice of suspending students or lowering their grades for using a non-English language.
 

There was also in many parts of the world, a definite tinge of racial or cultural superiority in relation to the treatment of indigenous languages and cultures:

After the 1812 War with the United States, British colonisers no longer required aboriginal peoples as allies — or for that matter, as explorers or traders. Their value rapidly diminished, with the result that aboriginal tribes became stigmatised as obstacles to the progressive settlement of Canadian society. Moreover, by refusing to relinquish their identity and assimilate into "higher levels" of "civilisation", aboriginal peoples were dismissed as an inferior and unequal species whose rights could be trampled on with impunity... A policy of assimilation evolved as part of this project to subdue and subordinate aboriginal peoples. From the early nineteenth century on, elimination of the "Indian problem" was one of the colony's — later the Dominion's — foremost concerns. Authorities rejected extermination as a solution, but focused instead on a planned process of cultural change known as assimilation. Through assimilation, the dominant sector sought to undermine the cultural distinctiveness of aboriginal tribal society; to subject the indigenes to the rules, values and sanctions of Euro-Canadian society; and to absorb the de-cultured minority into the mainstream through a process of “anglo-conformity”. The means to achieve this outward compliance with Euro-Canadian society lay in the hands of missionaries, teachers, and law-makers.

In the US, teachers speaking only English were employed and instructed to assimilate indigenous children into the majority-controlled society. These children were punished, at times beaten or their mouths washed out with soap, if they lapsed into their native language: “at the boarding schools many of them were forced to attend by a government which at times withheld food from parents who wanted to keep their children at home.”

Colonialism in effect responded to very diverse and complicated language situations in a variety of manners. One example is the case of South Africa where the Afrikaners practised a policy inspired from the British:

That the British authorities saw the importance of language is apparent from the steps periodically taken to compel the public use of English. They applied pressure first in the schools: they extended it by proclamation to the courts from the late 1820's onwards, in 1853 they made English the exclusive language of Parliament, and by [1870] they appeared to be triumphing on all fronts. By the middle 1870's the Chief Justice, J.H. de Villiers, could tell an audience that although the time is still far distant when the inhabitants of this colony will speak and acknowledge one common mother-tongue, it would come at last, and when it does come, the language of Great Britain will also be the language of South Africa...

In many cases, colonial languages such as English, French, Spanish and Portuguese and associated cultural traits acquired an economic and social value that was treasured above all else, while the languages and many of the cultural traits of indigenous peoples were devalued and often despised.

Various methods were widely used by state authorities in countries all over the world to mould individuals belonging to minorities and indigenous peoples into the new colonial or national identity, as states intervened more and more directly into what had previously been community-oriented activities, including education:

In 1812 the government junta advised schoolteachers that Spanish was the language of the classroom and to banish Guaraní from school usage. “In school the use of Guaraní in class hours was prohibited. To enforce this rule, teachers distributed to monitors bronze rings which were given to anyone found conversing in Guaraní... [On] Saturday, return of the rings was requested and each one caught with a ring was punished with four or five lashes”.

The Sami people in Scandinavia were submitted to many of the same techniques. For example, from the second part of the nineteenth century, Norwegian authorities carried out a policy of assimilation in education as part of the Norwegian nation-building process in which the idea of “one nation - one language” played a prominent role. This was followed by other measures involving state language preferences, which were to have a highly destructive impact on Sami language, culture and identity: 

In 1902, a law was passed to the effect that state-owned land in Finnmark could be sold or hired only to Norwegian citizens who were able to speak, read and write the Norwegian language and who used this language in everyday life. This regulation was primarily directed against Finnish immigrants, but its impact on the Sami population was at least as severe.

Before European settlement of Australia, there were approximately 250 Aboriginal and Torres Strait Islander languages in the continent. Approximately one third of these continue to be spoken by some people, however, many are spoken only by a handful of older individuals. Their disappearance has nothing to do with their inability to adapt to the context of a technologically driven society, but much to do with repressive, even genocidal, actions by public authorities or members of the dominant majority:

Every turn in policy of government and the practice of the non-[Aboriginal and Torres Strait Islander] community was postulated on the inferiority of the Aboriginal people; the original expropriation of their land was based on the idea that the land was not occupied and the people uncivilised; the protection policy was based on the view that Aboriginal people could not achieve a place in the non-[Aboriginal and Torres Strait Islander] society and that they must be protected against themselves while the race died out; the assimilationist policy assumed that their culture and way of life is without value and that we confer a favour on them by assimilating them into our ways; even to the point of taking their children and removing them from family.

2.2 Threats to the Languages and Cultures of Indigenous Peoples: A Troubling Truth
The physical violence of the battlefield was followed by the psychological violence of the classroom. But where the former was visibly brutal, the latter was visibly gentle [...] The bullet was the means of the physical subjugation. Language was the means of the spiritual subjugation.

Such a scenario, recurrently experienced by indigenous peoples worldwide,
 must be understood in terms of economic and political power in addition to the legal manifestations of such power: the invading population group would take control of the land from indigenous peoples in order to exploit local resources and to establish effective political power over the territory. With consolidation of power and control over recently acquired territories, the conquering authorities found it expedient at times to impose their way of life upon indigenous populations, whose traditions they often considered primitive, in order to support the legitimacy of their own claims of ownership and dominion.

Thus, many of the policies affecting indigenous peoples were based upon the assumption by state authorities and those in control that indigenous populations, cultures and languages would eventually disappear naturally or by absorption into other segments of the population and the emerging national culture of the new state:

It was expected that the indigenous languages would disappear...in the face of the dynamism, the equality and the attraction of the official languages — international languages which were assumed to have real or imaginary advantages of all kinds, and were considered particularly suited to science, technology, art and civilisation. For that reason, no stress was laid on state plans to teach the indigenous languages or use them as languages of instruction for some of the initial phases of education. That was assumed to be contrary to the best interests of those societies and involved danger for national unity, since it was feared that it would lead inevitably to linguistic insularity and excessive social and political fragmentation.

These policies often resulted in the elimination of indigenous languages and cultures. By forcing indigenous peoples’ children into learning in what constituted for all intents and purposes a foreign language in the educational system and environment of the dominating population group, it was “sought to achieve the so-called civilisation of these peoples including the replacement of their native tongues” and remove any threat to the unity of the state.

The consequences today are unmistakeable: while linguistic diversity itself is threatened worldwide, most of the languages which will disappear in the next century are indigenous languages:
Indigenous peoples’ languages represent at least 4000 languages of the world’s linguistic diversity and most of the indigenous languages belong nowadays to the category of languages seriously endangered.
 

Over 50% of the world’s 6,700 languages are seriously endangered and liable to be lost within one to four generations, with at least one language disappearing every two weeks, and the vast majority of these endangered languages are indigenous. While languages have come and gone throughout human history, the rate of disappearance has grown almost exponentially after the 15th Century, in large parts due to the factors previously described. In other words, while it is undeniably in the nature of languages that some will grow and others fade with time, the observable trend in the last few hundred years suggests that not all of them are dying a natural death. Languages die all the time, but what is new is the speed at which they are dying out. And it is this accelerated pace of disappearance which is not a natural phenomenon, contrary to what is sometimes suggested. Many indigenous languages appear to be disappearing because they are being systematically extinguished through the effects of government policies, according to some authors.

The World’s Languages: The Rapidly Increasing Decline of Linguistic Diversity – 

Especially for Indigenous Languages
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Because this trend is particularly damaging for indigenous languages, a few concrete examples can illustrate its devastating result in many parts of the world: of the about 60 indigenous languages still spoken in Canada, only five have more than 10,000 speakers, and some experts believe that only the three most widely used are not threatened in the long term.
 This erosion and disappearance process has accelerated in recent decades, from 29% of that country’s indigenous peoples able to maintain a conversation in an indigenous language in 1999, to just under 25% five years later in 2004,
 and this despite more than two-thirds of them indicating in a 2001 study that they wish to maintain and learn or relearn an indigenous language.
 A similar situation clearly emerges at the opposite end of the globe in Australia, where from the approximately 250 Aboriginal languages spoken before the British arrival in 1786, perhaps 145 remain today, with only 60 of these considered to be in use as a first tongue, and two-thirds of them considered “critically endangered”. By 2008, only 11% of Aboriginal or Torres Strait Islander people spoke an Aboriginal language at home.
 In Brazil, one researcher has suggested that about 540 indigenous languages (three-quarters of the total) have died out since Portuguese colonisation began in 1530. These situations are symptomatic, but in no way exceptional: the world’s most dramatic “language hotspots” – those having very high levels of linguistic diversity and very high levels of endangerment – all involve indigenous languages and can be found in eastern and western Siberia, central South America, the northwest Pacific plateau, and other parts of the world.
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Source: Map of Endangered Language Hotspots, http://anthropologynet.files.wordpress.com/2007/09/language-extinction-hotspot.jpg

The very fast rate of disappearance of indigenous languages seems to have emerged following Europe’s colonial conquests more than 400 years ago, and most experts acknowledge this has directly caused a sharp decline in linguistic diversity. As the above graph shows, the development of the modern state, seen as requiring territorial unity often closely linked to a single official language, has also probably much to be blamed for because it has been used by numerous governments as requiring that one country should only have one language – and many have therefore prohibited and even punished the use of a minority or indigenous language, a kind of Ein Reich, Ein Volk, Eine Sprache, one state, one people, one language.

This means that in many European countries since the 16th century – and this has been exported to most other parts of the world – many languages have been slowly suffocated to death. Their weakening is in fact the result of laws, policies and practices that have diminished the status, use and space for minority and indigenous languages, making them powerless and even useless in societies becoming more centralised where an official language is made the only, exclusive language in education and the civil service. Industrialization and the increasing regulation and intrusion by governments in all aspects of people’s lives from the 19th century has meant increased pressures in many if not most states to choose and use only one language in most areas, and therefore continuing the weakening of most indigenous languages. As Isabella de Castille’s biographer Antonio de Nebrija famously wrote, Siempre la lengua fue el compañero del Imperio,
 a blunt admission that language is closely connected to power and prestige within a State. If a language is made more or less powerless, this obviously sends a very strong signal that people should forget their own language if they wish to become more powerful, even more modern. 
2.3 Towards more Inclusive State Responses to Indigenous Languages

Language is a gift from the Creator. Embodied in aboriginal language is our unique relationship to the Creator, our attitudes, beliefs, values, and the fundamental notion of what is truth.

By the beginning of the second half of the 20th Century, national attitudes had begun to undergo a marked shift contemporaneously to changing international attitudes and standards on the issue of the appropriate legal and institutional response to the presence of indigenous peoples and their languages. Mexico was the scene of serious discussions during the 1950s suggesting that it was inappropriate to teach in Spanish in an environment where the mother tongue was an indigenous language. By the middle 1960s, the principle of early literacy in the native language plus the teaching of Spanish as a second language became the official policy of the Mexican government. In the 1970s, a growing demand appeared for the whole educational programme in the larger indigenous communities to be truly bilingual and bicultural:

This means that, for the first time in the educational history of Mexico, the Indian languages and cultures are being given due recognition in school programmes. It is hoped that all subjects during the whole of the primary school cycle will be taught in the mother tongue, in those areas where this is spoken by a local majority; that Spanish will be introduced from the beginning as a second language and that the Indian students will become fully bilingual; that in all relevant subjects the local culture will be prominently dealt with (for example, local and regional history, geography, customs, traditions, ethnobiology, etc.). At the same time, at the national level, the curriculum should be organised in such a fashion that schoolchildren all over the country will become aware of the pluricultural makeup of their nation, and respect for and knowledge of the minority cultures should become a part of the national curriculum. Of course, the full hispanicization of all minority ethnic groups is still the stated objective, but no longer to the exclusion of the minority cultures as such.

Indigenous peoples seem to have been making impressive gains in many countries, especially in public education. In Norway, Sami was again allowed as a language of instruction in primary schools in 1959. In 1969, Norwegian legislation formalised the right of children of Sami-speaking parents in Sami districts to be instructed in the language of the indigenous community. By 1990, the Norwegian Primary School Act read as follows:

1. Children in Sami districts have the right to be taught Sami and to be instructed through the medium of Sami. From the seventh year on the pupils themselves decide on this matter. Children taught in or through the medium of Sami are exempted from instruction in one of the two Norwegian language varieties in the eighth and ninth year.

2. On advice from the local school board the municipality board may decide that Sami-speaking children shall be instructed in Sami all nine years and that Norwegian-speaking children shall learn Sami as a subject.

3. Instruction in or through the medium of Sami may also be given to children with a Sami background outside the Sami districts. If there are at least three Sami-speaking pupils at a school, they may demand instruction in Sami.

In the 1980s, all three Scandinavian countries had begun to elaborate legal guarantees in respect to the right to use the Sami language. Norway, with the largest population of Sami, adopted the first Sami language law in 1990, followed by Finland in 1991 with its Law on the Use of the Sami Language Before the Authorities. Sweden's attitude has been much more reserved than its neighbours on this issue, although it does have in place a few regulations on the use of Sami. All three states have directly elected Sami "Parliaments" which came into being in Finland in 1973, in Norway in 1987, and in Sweden in 1993. Although these are strictly consultative bodies, the fact that they are elected does give them considerable weight with the legislators when faced with issues of importance to the Sami.

In the last thirty-five years or so, Latin American countries have also begun to move in a similar direction as regards the right to use indigenous languages. In March 1975, Peru enacted Decree No. 21 recognising Quechua as an official language of the Republic because, as set out in the Preamble, large sections of the indigenous population "have no direct access to knowledge of the laws". The decree also provides that where the parties only speak Quechua, legal proceedings shall be conducted in that language, and that the Ministry of Education shall provide "all necessary support for institutions engaged in...the teaching and promotion of the language in question ». The teaching of Quechua is declared to be compulsory at "all levels of education in the Republic". More recently on 5 July 2011, the Peruvian Congress passed Law 29735 for the Preservation, Development, Revitalization, and Use of Indigenous Languages. In Bolivia, the Supreme Decree No. 23036 of 28 January 1992 contains provision for the implementation of the Programa de Educación Intercultural Bilingue in the Guaraní, Aymara and Quechua communities.
 In Mexico, the Executive Decree of 27 January 1992 amends Article 4 of the Constitution by including a provision which protects the development of indigenous languages, culture, uses, customs, resources and social organisations. In Paraguay, Law 28 of 10 September 1992 renders mandatory the teaching of both national languages (Spanish and Guaraní) at the elementary, secondary and university levels.
 France, in its overseas territory of New Caledonia, has acknowledged the need to respond to the special legal and political situation of indigenous peoples, as well as the need to adopt appropriate linguistic policies.
 
Indigenous languages in a number of Canadian federal political units (Nunavut, and the Northern Territories
) have also reached the status of official languages, with other more tolerant or supportive gestures being made in the United States which, until perhaps some forty years ago, had been intransigent towards indigenous peoples, their languages and cultures:

In 1978 the state legislature of Hawaii recognised Hawaiian as an official language; subsequently a language revitalisation program was established. Ten years later... a Hawaiian senator introduced a proposal in both houses of Congress which resulted in the adoption of the Native American Languages Act in October 1990. In October 1992, additional legislation was passed, setting up a grant program "to ensure the survival and continuing vitality of Native American languages"... The Native American Languages Act acknowledges that the "United States has the responsibility to act together with Native Americans to ensure the survival of these unique cultures and languages", and establishes a federal policy "to preserve, protect and promote the rights and freedom of Native Americans to use, practice and develop Native American languages" and to "encourage and support the use of Native American languages as a medium of instruction". The grant system supports community projects, teacher training, materials development, training for radio and television production, language documentation and equipment purchase.

In New Zealand, numerous court decisions have confirmed that the Māori language is protected under the Waitangi Treaty as a te reo Māori, a valued Māori treasure.
 In recognition of New Zealand's treaty obligations, Māori was made an official language in 1987 and legislation was adopted in order to fulfil the following obligations in respect to the language of the indigenous Māori:

1. Law and policies preventing the use of Māori in the courts are inconsistent with the principles of the treaty.

2. The education and broadcasting systems overemphasise English and thus fail to give adequate protection to Māori.

3. Māori should be recognised in the courts and in dealing with any department or local authority.

There are many more recent examples of this type of favourable evolution in national legislation.
 The second half of the 20th Century thus represents a period during which there has been a significant paradigm shift: indigenous languages are acknowledged symbolically, often through legislation, to be an integral part of society in many countries of the world. This is usually accompanied by policies and attitudes that are more tolerant and inclusive of indigenous peoples’ languages and cultures, even celebrating their identities as an important component of national identity. Unfortunately, putting these principles into practice, and allowing these languages and cultures to actually share public space with the majority or dominant language still appear almost everywhere to be still far from reality.
While there is undoubtedly a visible trend towards the recognition of the fundamental importance of language and culture for indigenous peoples in many countries, not all states act consistently in this regard. The trend of the last three decades has not necessarily meant a significant change on the ground. In practice the languages and cultures of indigenous peoples continue to be disregarded, at times creating conditions of frustration and even anger. In 1993, indigenous inhabitants of Easter Island openly challenged the Chilean government, demanding control over their land and the use of their native language, Rapa Nui, as the main language in their schools. Even states with a longer established tradition of accommodation towards indigenous peoples have encountered problems in implementation. In Mexico, public school teachers are often unwilling or unprepared to present indigenous languages in a serious context within the classroom. Perhaps even more ironically for a country where existing legislation seems very receptive to indigenous languages and cultures,
 indigenous teachers employed by Mexican authorities are often sent to public schools where the language of the students is different from their own. Indigenous language materials, if they are available, are often translations of Spanish originals with no reference to the indigenous cultures. In a number of other states, the good will of public authorities is sometimes confronted with extreme scarcity of resources or cuts in public expenditures such as public education. Even the armed uprising of indigenous peoples, including members of the Tzeltal, Tzotzil, Tojolabal and Chol, in Chiapas, Mexico, in January 1994 rested to some degree on the inability or unwillingness of Mexican authorities to carry through with their constitutional and legal obligations, including those in respect to the use of indigenous languages. Many public teachers in indigenous communities were unable to speak the local language, and school material and books were often only available in Spanish, in apparent violation of the constitution. During negotiations with the rebels, the government agreed to provide education in their native language and to revise school curriculums to include more indigenous history and culture.
 

3. The Languages of Indigenous Peoples in International Law
La langue yaquie est un don d'Itom Achai, le créateur de notre peuple et elle doit, par conséquent, être traitée avec respect. Notre ancienne langue est le fondement de notre héritage culturel et spirituel sans lequel nous ne pourrions exister de la façon prévue par notre Créateur. L'éducation est la transmission de la culture et des valeurs; par conséquent, nous déclarons que l'éducation yaquie sera le moyen de transmission de la langue et de l'héritage spirituel et culturel. Nous déclarons de plus que tous les aspects de l'enseignement devront refléter la beauté de notre langue yaquie, de notre culture et de nos valeurs. Ce sera la politique de la tribu yaquie Pascua qu'aucun membre de la tribu ne devra être contraint par une autorité externe non yaquie à renier ou à avilir la langue yaquie... La langue yaquie est la langue officielle de la nation yaquie Pascua et peut être utilisée dans l'administration gouvernementale (pouvoirs législatif, exécutif et judiciaire), mais par respect pour les personnes parlant espagnol et anglais, l'espagnol et l'anglais peuvent être utilisés dans les affaires officielles du gouvernement...

3.1 From Silence to Murmur

Now hear this. You are mountain people. You hear me? Your language is dead. It is forbidden. It is not permitted to speak your mountain language to your men. It is not permitted. Do you understand? You may not speak it. It is outlawed. You may only speak the language of the capital. That is the only language permitted in this place. You will be badly punished if you attempt to speak your mountain language in this place. This is a military decree. It is the law. Your language is forbidden. It is dead. No one is allowed to speak your language. Your language no longer exists. Any questions?

Prior to and immediately following the Second World War, most international instruments remained silent on the issue of the status or rights pertaining to indigenous peoples. The only real exceptions were the instruments of the International Labour Organisation (ILO), which began its work on the treatment of indigenous peoples in the 1920s. Beginning in 1926 with a committee of experts on native labour, the ILO then adopted a series of treaties involving some issues relevant to indigenous peoples, including Convention (No. 29) on Forced Labour; Convention (No. 50) on Recruitment of Indigenous Workers; Convention (No. 64) on Contracts of Employment (Indigenous Workers), and Convention (No. 65) on Penal Sanctions (Indigenous Works).

It was not until some years after the Second World War that international interest in the rights of indigenous peoples increased dramatically, culminating in a study in 1953 which would ultimately pave the way for the first comprehensive international treaty to recognise – in a very limited way – rights relating to indigenous languages. The languages used by members of indigenous peoples thus appeared as an international legal concern for the first time in 1957 in the ILO Convention (No. 107) Concerning the Protection and Integration of Indigenous and Other Tribal and Semi-Tribal Populations in Independent Countries. The prevailing tone of the treaty is clearly assimilationist, as it deals mostly with methods by which to permit the use of indigenous languages as a temporary measure prior to the adoption by indigenous peoples of “modern” languages and the cultures of dominant Western-based populations. There is for example no right to be educated in one’s indigenous language, only to be taught the language where this is practicable, and a clear “progressive transition” to the national language, apparently a veiled indication that indigenous students should be softy assimilated. As one author has pointed out:

The degree of logical coherence between a commitment to preserve a language, and one to secure its gradual elimination from use is not great. The commitment to preserve is, to be sure, only to preserve as far as possible so that the balance is tipped in favour of elimination.
 

At the United Nations, two more recent initiatives demonstrate a growing awareness of and interest in the specific needs of indigenous peoples in relation to languages and cultures. In 1971, the UN Sub-Commission on the Prevention of Discrimination and the Protection of Minorities appointed Mexican Ambassador José R. Martinez Cobo to undertake a study on the problem of discrimination against indigenous populations. As shall be seen below, this report contains an in-depth analysis of many issues beyond that of discrimination. Moreover, a Working Group of the UN Sub-Commission was formed in May 1982 to review developments relating to indigenous peoples and to submit conclusions and recommendations as to appropriate measures to promote respect for their human rights and fundamental freedoms. The Working Group’s efforts led to a draft Declaration on the Rights of Indigenous Peoples in August 1994 which was forwarded to the UN Commission on Human Rights. In 1995, the UN Commission decided to set up a special working group for a further review of the draft declaration.
 After more delays and much debate on its various provisions, the United Nations Declaration on the Rights of Indigenous Peoples was finally adopted at the UN General Assembly’s 107th plenary meeting on 13 September 2007. Though not legally binding, its provisions represent in terms of its content in relation to indigenous languages, cultures and rights a clear and unambiguous progress consistent with the trend which had become manifest in many countries towards the end of the 20th Century, by acknowledging the importance of indigenous languages and cultures and setting forth a number of principles as to how this importance should be reflected in legislation, policies and practices.
Somewhat in the same vein, and in reaction to increasing criticism directed towards the 1957 ILO Convention, the International Labour Organisation convened in 1986 a meeting of experts, which eventually led to the adoption in 1989 of the ILO Convention (No. 169) Concerning Indigenous and Tribal Peoples in Independent Countries (the "1989 ILO Convention"). 

The trend towards guaranteeing state support for greater use of indigenous languages becomes apparent in this instrument. Gone is the urgency to integrate – as a thinly disguised form of assimilation – completely indigenous peoples at the expense of their own language and culture. The word “integration” is eliminated from the preamble and replaced with an expressed need to adopt "new international standards...with a view to removing integrationist orientation of the earlier standards". The preamble goes on to recognise the aspirations of indigenous peoples to exercise control over their own institutions, ways of life and economic development, which includes the maintenance and development of their identities, languages and religions. The 1989 ILO Convention then goes on to identify how states must respect the language rights of indigenous peoples. Generally, Article 2 provides that governments have the responsibility to develop (with the participation of the peoples concerned) action to protect their rights, and stresses the need for respect for their social and cultural identity, their customs and traditions and their institutions, including obviously their linguistic component. Perhaps the most revealing provision is Article 28, which provides that: 

1. Children belonging to the peoples concerned shall, wherever practicable, be taught to read and write in their own indigenous language or in the language most commonly used by the group to which they belong. When this is not practicable, the competent authorities shall undertake consultations with these peoples with a view to the adoption of measures to achieve this objective.

2. Adequate measures shall be taken to ensure that these peoples have the opportunity to attain fluency in the national language or in one of the official languages of the country.

3. Measures shall be taken to preserve and promote the development and practice of the indigenous languages of the peoples concerned.

From complete integration to practical accommodation in language matters, the trend at the international level is quite clear. Although indigenous peoples may still be required to learn the official or majority language of the state in which they live, they are no longer to be forced into abandoning their own language and culture. On the contrary, states would appear to have under the treaty the obligation to provide resources so that indigenous children can learn their ancestral language whenever it is practical. In fact, if the most recent international initiative on indigenous peoples, the UN Declaration on the Rights of Indigenous Peoples is any indication, the obligations of states towards indigenous peoples may include not only the obligation to provide education in indigenous languages and use these languages in a variety of situations, but would even extend to a government responsibility to support and provide resources for the revitalisation of indigenous languages. 

Indeed, the tone of the 1989 ILO Convention is somewhat timid compared to the present wording in the provisions of the Declaration on the Rights of Indigenous Peoples.
 Recognising the right of indigenous peoples to self-determination in Article 3 (by virtue of which they may freely determine their political status and pursue their economic, social and cultural development), the Declaration then enumerates an impressive series of rights which extend beyond what has generally been considered mandatory for minority groups or individuals, including:

1. The right to autonomy and self-government (Articles 3 and 4).

2. The right to maintain and strengthen their distinct political, economic, social and cultural characteristics, as well as their legal systems, while retaining their rights to participate fully, if they so choose, in the political, economic, social and cultural life of the state (Article 5).

3. The right to be protected from “cultural genocide” by forced assimilation, including the prevention of and redress for any act which has the aim or effect of depriving them of their integrity as distinct societies, or of their cultural or ethnic characteristics or identities, or any form of forced assimilation or integration by imposition of other cultures or ways of life (Article 11).

4. The right to revitalise, use, develop and transmit to future generations their histories, languages, oral traditions, philosophies, writing systems and literatures, and to designate and retain their own names for communities, places and persons. Furthermore, states have the obligation to take effective measures to ensure this right is protected (Article 13).

5. The right of indigenous children to all levels and forms of education of the state. This is combined with the right of all indigenous peoples to establish and control their educational systems and institutions providing education in their own languages (as opposed to being only taught to read or write their languages), in a manner appropriate to their cultural methods of teaching and learning. Indigenous children living outside their communities still have the right to be provided access to education in their own culture and language. Furthermore, states must take effective measures to provide appropriate resources for these purposes (Article 14).

6. A right to the dignity and diversity of indigenous cultures, traditions, histories and aspirations appropriately reflected in education and public information is also recognised in the Declaration (Article 15).
7. Indigenous peoples have the right to establish their own media in their own languages, as well as access to all forms of non-indigenous media without discrimination (Article 16).

8. The right to maintain, control, protect and develop their cultural heritage, traditional knowledge and traditional cultural expressions, as well as the manifestations of their sciences, technologies and cultures, including human and genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs, sports and traditional games and visual and performing arts is also recognised, and with it the right to maintain, control, protect and develop their intellectual property over such cultural heritage, traditional knowledge, and traditional cultural expressions. States are to take effective measures to recognize and protect the exercise of these rights (Article 31).

9. The collective right to determine their own identity or membership in accordance with their customs and traditions, while maintaining the right to citizenship of the states in which they live, as well as the right to determine the structures and to select the membership of their institutions in accordance with their own procedures (Article 33).

10. The right to promote, develop and maintain their institutional structures and their distinctive juridical customs, traditions, procedures and practices, as long as they conform to internationally recognised human rights standards (Article 34).

Though not legally binding, the UN Declaration unequivocally sets out the principle that indigenous peoples have the right to autonomous governing and legal structures and institutions, including some power of taxation and control over their resources. Linked to this right to autonomy would be an inherent right to use their indigenous languages within their structures and institutions of internal self-determination. Moreover, the state could be obligated to assist indigenous peoples in correcting past injustices and practices which amount to “cultural” genocide. The weakness of some indigenous languages, particularly in North and Latin America and Australia, can often be linked to assimilationist state policies, at times enforced brutally or at least against the will of indigenous peoples, with ensuing consequences in terms of economic and educational advancement. Although the Declaration appears to be mainly concerned with the prevention of and redress for current state practices that deprive indigenous peoples of their "integrity as distinct societies, or of their cultural or ethnic characteristics", it is certainly arguable that some measure of redress must be implemented since most of the original causes of the present fragility and disintegration of indigenous cultures and languages are attributable to state sponsored or condoned practices that were common until fairly recently.

In the field of education, the UN Declaration proposes that states should go further than the 1989 ILO Convention. While in the latter, the extent of the right to instruction of indigenous languages appears to be limited to the acquisition of an ability to read and write one’s own indigenous language, or the indigenous vernacular commonly used, the right in Article 14 of the Declaration extends to all levels and forms of public education in indigenous languages, in addition to the right to establish and control private indigenous educational systems and institutions supported by state resources. In other words, the UN Declaration suggests that indigenous peoples, regardless of the number of speakers of their languages, should be entitled to be educated through the medium of their language in public schools. In light of the Declaration’s general spirit and objectives, it can be assumed that the unqualified wording of Article 15 would require the use of indigenous languages in schools if at all possible, unless indigenous peoples themselves decide on varying degrees of use of their language as medium of instruction.

For its part, the Organisation of American States has been considering for some time a declaration which contains many similar features to the United Nations own Declaration. It represents a further acknowledgment that in relation to indigenous peoples, a state must be highly responsive to their linguistic in recognition of the serious consequences of inappropriate or exclusive language preferences of the state apparatus. In the area of state education, Article VIII of the draft Inter-American Declaration on the Rights of Indigenous Peoples
 confers on states the obligation to operate educational systems in the indigenous languages, while at the same time providing the necessary training and means for mastery of the official language. Furthermore, indigenous peoples would be entitled under Article IX to establish and operate their own private educational programmes and institutions, and states would be obligated to provide financial aid and any other type of assistance to implement this right. As for the use of indigenous languages by state officials in general, Article VIII indicates that states must provide for some use of indigenous languages to an appropriate degree in most areas. Where indigenous languages are predominantly used in a region, they should additionally have the same status as the state’s official language(s): 

The states shall take effective measures to enable indigenous peoples to understand administrative, legal and political rules and procedures and to be understood in relation to these matters. In areas where indigenous languages are predominant, states shall endeavour to establish the pertinent languages as official languages and to give them the same status that is given to non-indigenous official languages.

Although the main driving force behind early international instruments was the desire to assimilate indigenous peoples into the mainstream of society as quickly as possible, the trend today is markedly different: indigenous peoples, while still being called to participate in the larger society by learning a state’s official or majority language, should be allowed to, and even assisted in, preserving, using and enjoying their languages, customs, and culture. These new and evolving norms imply that a state may be obligated to provide financial and institutional assistance in order to develop and promote indigenous languages – and also use them for official purposes in appropriate areas. These norms would also seem to indicate that even in the case of a language used by a relatively small number of individuals, a state may be obligated to provide resources for its maintenance, if the indigenous people seek to enforce their right to the promotion and safeguard of their language, and that the very first and strict minimal manifestation of this obligation is to be found in teaching the indigenous language in schools.

3.2 A Diversity of Voices… and Approaches
Indigenous languages and cultures can also be recognised and protected indirectly through different categories of legal instruments. This occurs because language and cultural issues are at times dealt with internationally and regionally with different objectives and approaches, depending on whether one considers the point of view of the individuals involved (which then takes the form of human rights), the need to promote linguistic diversity and languages themselves as objects of protection, or whether steps should be taken to “save” an endangered language. Thus, there are in fact three quite different approaches and responses to languages and culture observable in international and European documents:
1. Protection of endangered languages
2. Human rights instruments
3. Protection or promotion of linguistic diversity

The first category of international legal instruments has emerged as a response to the rapid and even accelerating disappearance of languages globally. The two most closely related treaties along these lines are the UNESCO 2003 Convention for the safeguard of intangible cultural heritage and the 1992 Convention on Biological Diversity. Though neither is limited to or specifically targeting indigenous languages or cultures, in effect they would mainly be relevant for these since they remain the world’s most vulnerable and endangered.

The UNESCO Convention for the safeguard of intangible cultural heritage aims at developing safeguarding measures to ensure the survival of various forms of intangible culture, including language or music. It is however quite timid since it mainly serves to support short term projects and specific aspects of heritage of international interest, and only those proposed by governments occasionally. In other words, it does not create any rights to use indigenous or endangered languages, or even any direct obligation for their protection since it’s left to the discretion of national governments to submit occasionally some kind of proposal for specific action which can then be supported – usually financially – by the UNESCO Fund for this purpose. While the initiative is still a good development, helping for example to record of a few endangered languages, it offers little assistance when one considers the massive difficulties and dangers faced immediately by thousands of indigenous languages around the world. 
For its part the Convention on Biological Diversity only covers biological diversity and not directly the diversity of indigenous languages themselves. Its connection to and impact on indigenous languages facing extinction is for the former doubtful and for the latter insignificant since it also creates no right to use indigenous languages, and no real obligations on states to protect or promote indigenous languages in any concrete way.

The second category of treaties which offer some kind of protection for indigenous languages in international law is more general and in a sense applies to all languages since they are treaties that aim to protect and promote linguistic diversity as such, not only languages that are endangered. While this kind of treaty does not create any individual right for persons who speak an indigenous language, but it does create obligations for governments that have ratified the treaties to take steps in favour of them. The two main treaties in this category are the 1992 European Charter for Regional or Minority Languages
 and the 2005 UNESCO Convention on the Protection and promotion of the diversity of cultural expressions.
 The European Charter is the most developed of the two, as it creates very detailed and specific legal obligations for each language falling under its provisions in terms of its use by a government in a way that reflects the situation of each language: in other words essentially following a principle of proportionality. 
The UNESCO Convention is a global treaty that also covers linguistic diversity generally, though it is much less demanding than the treaty in Europe. As with the treaty on intangible heritage, it creates some obligations on states to protect and promote linguistic diversity, encourage translations and permits UNESCO to be involved in many activities to promote linguistic diversity, like the International Mother Language Day, and other activities, but that’s about it. Frankly, it is minimal to the point of being irrelevant and of no consequence for most languages in practical terms, since once again it does not actually impose any legal obligations on governments to take concrete steps for indigenous languages on their own territory, much less create any rights in relation to the use or safeguard of indigenous languages.
The third category includes both treaties which directly indicate that individuals or communities have rights in relation to the use of indigenous languages, and treaties that indirectly recognise certain indigenous language rights as a consequence of protecting individuals. There are in fact many: these are best described as human rights documents, which in some cases protect the rights of specific groups such as indigenous peoples or minorities. They are basically for the most part the application of basic human rights standards such as freedom of expression, the right to private life or non-discrimination and other human rights that may at times impact in areas of language choice and usage for particularly vulnerable groups such as indigenous peoples or minorities. These legally binding instruments include the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social or Cultural Rights, ILO Convention 169 on Indigenous and Tribal Peoples, the UNESCO Convention against Discrimination in Education, the European Convention on Human Rights, the Framework Convention on the Protection of National Minorities, the African Charter on Human and Peoples’ Rights, the American Convention on Human Rights, etc.
This category is thus indirectly and directly the basis for most language rights that can be found for indigenous individuals and peoples in international law. Directly, rights relating to the use of an indigenous language by administrative or judicial authorities, to the teaching of or in an indigenous language, to access to health and social services in an indigenous language can be said to be directly anchored within the approach. The connection sometimes is however indirect – for example in the case of the prohibition of discrimination on the ground of language – and thus still not well established or widely known. Here again, there is another observable – though very recent – trend in the jurisprudence of international law that signal that, at least in some circumstances, indigenous languages can be accommodated to some degree through human rights standards, as the following cases demonstrate: 

· Right to use one’s language of choice in private activities: social, artistic, economic, etc., under freedom of expression

· Right to a person’s name or surname in his/her indigenous language, under right to private life

· Right to secondary education in public schools in one’s own language after receiving primary education in one’s own language, under right to private life and right to education
 
· For larger concentrations of indigenous language speakers, it is possible that they also have a right to government services, such as public education, public health and social services, even government departments using indigenous languages where this is reasonable and justified, under the prohibition of discrimination

· Right for an individual belonging to a minority (and an indigenous people when it is at the same in a minority position within a state) to use his or her indigenous language with other members of the group, under Article 27 of the International Covenant on Civil and Political Rights

As indicated previously, a number of rights treaties such as ILO Convention 169 on Indigenous and Tribal Peoples and the Framework Convention on the Protection of National Minorities provide for a number of provisions which deal directly with the right to use languages, which may in some cases be indigenous.
It should be emphasized that none of these three human rights’ categories and approaches in international law impacts on a state’s choice or designation of an official language, as the European Court of Human Rights has on a number of occasions in recent years unambiguously stated: 

…sous réserve du respect des droits protégés par la Convention, chaque État contractant est libre d’imposer et de réglementer l’usage de sa ou ses langues officielles…

The fundamental difference in this category between the international documents and norms relating to individual human rights in general and those dealing with indigenous peoples in particular appears to be the following: whereas a state has a positive obligation to provide for certain services such as state education in a minority or non-official language only when there is a sufficiently high number of speakers of such language, indigenous peoples would not seem to be subject to the same requirement in respect to relative numbers. Furthermore, the latter would appear to be entitled to an appropriate degree of political autonomy which would include the means and resources to protect and use their languages and cultures in appropriate institutional settings. As Special Rapporteur José R. Martinez Cobo noted, in addition to the level of legal recognition for the use of an indigenous language appropriate to the number of speakers of the language, consistent with the application of non-discrimination on the ground of language, “in no circumstances should it be less than that of an auxiliary language in public education and other specific functions that may be established.”
 In the area of public education, the Special Rapporteur pointed out that as a strict minimum, indigenous children should always be taught the language of their people, regardless of their numbers:

The state must make an effort to provide, at the primary level sufficient facilities for the teaching of the mother tongue of indigenous children; in all circumstances it must teach them to read and write in their mother tongue and consolidate this knowledge before teaching them any other dialect or language as a second or acquired language.

The UN Declaration on the Rights of Indigenous Peoples clearly incorporates the suggestions of the Special Rapporteur in this respect. Be that as it may, while there is certainly a very positive change of attitude and numerous measures and forms of recognition have been taken, unfortunately the evolution or practice is not as strong or as clear as many would like and hope for.
4. Indigenous Languages and Exclusion
4.1 Acceptance, but not yet practice?

Indigenous languages and cultures are increasingly afforded, at least symbolically, some form of recognition or status, including that of official language in an increasing number of states around the world. This constitutes an important – and essential – shift from past attitudes and practices, and is a necessary step to redress some of the past injustices and mistreatment, and a much needed acknowledgement of the special position and contributions of indigenous peoples.

Despite the highly visible pronouncements and noble sentiments expressed in various treaties, declarations, laws and other instruments however, the actual practices of state authorities often does not match the stated principles and objectives in most countries. This is particularly noticeable in many countries where indigenous languages are recognised as official: perhaps surprisingly, and counter-intuitively, there is often no implementation nor right to use an official indigenous language with government authorities beyond some limited right to translation – a usually long and not very effective form of communication. Since there is often at best a very limited right to use an official indigenous language, there are little or no programmes in place to train or hire civil servants or public health and education professionals who are fluent in indigenous languages, and therefore limited value in acquiring fluency in this very limited type of official status.
A few cases can illustrate the at times enormous gap between official status and actual entitlement to use an indigenous language. The Māori Language Act 1987 represents a major milestone and achievement by finally making official the Māori language some 25 years ago.
 While the legislation provides for a Māori Language Commission to promote the Māori language and encourage its use as a living language and as an ordinary means of communication, the law does not actually oblige New Zealand authorities to use it, restricting in a legal sense to a very limited right to speak Māori and obtain interpretation in legal proceedings. Another statute covers the use of Māori in education. Thus, there is no guaranteed access to any other type of public service or communication in Māori despite its official status. Even the right to speak Māori in legal proceedings is closely constrained, since it does not require from authorities any obligation to answer in the indigenous language even if one decides to speak it, according to Article 4 of the Act:

(2) The right conferred by subsection (1) of this section to speak Māori does not:
(a) Entitle any person referred to in that subsection to insist on being addressed or answered in Māori; or (b) Entitle any such person other than the presiding officer to require that the proceedings or any part of them be recorded in Māori.

In effect, authorities can continue operating in English only (even if English is not the official language of New Zealand), and generally ignore any request to use Māori. This is not to say that the New Zealand Government has not taken steps to protect and promote the Māori language: quite the opposite, it has put into place some very interesting and innovative programmes – yet it remains that from a legal point of view, government authorities have no concrete legal obligations to respond in this language, and especially do not need to provide any competent personnel to ensure the use of Māori, despite its official status.
This has also been true with the position of Quechua in countries such as Peru: while 1975 legislation made Quechua one of that country’s official language and equal to Castilian (Spanish), it in effect restricts the use of Quechua to court proceedings (where an individual is only fluent in Quechua) and public education.
 Similar treatment remains the legacy in many former colonies in Africa, with the most surprising example being South Africa, where that country’s 11 official languages still have no clear legislation providing for the use of indigenous African languages, with the growing trend state authorities increasing adopting English only in their activities and services, and crowding out and excluding all other official languages in most public areas – even if this contradicts the constitution.
 Even in jurisdictions where indigenous peoples are a majority, such as in the territory of Nunavut in Canada, fluency in an official indigenous language is generally still not a requirement for government employment, and otherwise generous legislation still does not create a right to use a language such as Inuktitut, despite consideration of how to make this language a working language in government departments during a few years in 2000-2001. Indeed, while there is a right for members of the public to communicate with government offices in French and English, no such right exists for the official indigenous languages (Chipewyan, Cree, Dogrib, Gwich’in, Inuktitut and Slavey) unless there is a significant demand for communications with and services from a specific government office or service, or “due to the nature of the office, it is reasonable that communications with and services from that office be available in such language”.
 One of the few cases of an indigenous language regaining some vibrancy and strength would seem to be found in the unique context of Greenland.

What this means in concrete terms is that the languages of indigenous peoples continue to be excluded in practice from actually being used by authorities, even where their languages have achieved an official status, because this status has little or no real concrete effect in terms of access to services, education and employment for most indigenous peoples, as shown in the exclusionary impact of inappropriate – and at times discriminatory – state language preferences. 

Some of the consequences of the refusal, inability or disregard for the use of indigenous languages – even those which have attained an official status – are, to put it bluntly, only extremely detrimental for the health and even survival of indigenous languages: though “there was a true revival of te reo in the 1980s and early to-mid-1990s .... spurred on by the realisation of how few speakers were left, and by the relative abundance of older fluent speakers in both urban neighbourhoods and rural communities”, Māori has for example restarted declining again more recently.

There has in addition, though subject to much needed further research in this area, been very significant and direct, even heart-breaking, impact in the exclusion of indigenous peoples, who remain are among the most socially excluded in most countries around the world. The indigenous disadvantages experienced can be seen not only in the widespread poverty of many, but also in the areas of health, education and employment.

4.2 Absence of Indigenous Languages in Education

Une langue que l’on enseigne pas, est une langue qu’on tue.

J. Jullian

Not teaching an indigenous language at school often means it will fade away, but the effects can be much more immediate for those that are directly affected, children. The reality of most indigenous children from various parts of the world is nothing less than shocking: study after study confirms that indigenous children almost universally have among the highest dropout rates and the poorest academic results.
 At the risk of oversimplifying, it is clear that for most indigenous and minority students – there are of course always individual exceptions – teaching in a language not well or at all understood by children, especially in the early years of education, will bring poorer results:
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South Africa: Grade 6 Language achievement by province: where the home language is the same as the language of learning and teaching (LOLT); and where the home language is different from the LOLT. 
Source: ID21 Insights, Institute of Development Studies, University of Sussex, http://www.id21.org/insights/insights-ed05/z-art07fig01.html

The above graph simultaneously shows that teaching young children in their own language brings it academic performance that is much better than those for children taught in a language different from their own. This will of course usually require that teaching materials, programmes and instructors are of the same or similar levels as those teaching in the national or official language, but all things being equal whether one deals with indigenous students in Africa, Asia, the Americas, Europe, or Oceania, it is clear that they will do worse or leave school altogether if efforts are not made to communicate with them effectively in a language they understand more easily:
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Dropout rates for indigenous and non-indigenous high school students in British Columbia, Canada

In many countries schools with a concentration of indigenous children lack basic or appropriate educational materials respectful of indigenous peoples’ diverse cultures, or even quality teachers able to communicate in the language of the children, The end result is that on average, in all parts of the world, there is a glaring education gap between indigenous and non-indigenous children:

Average number of years of schooling, children 15 and above, latest available year
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Source: State of the World’s Indigenous Peoples, Chapter IV.

The reality in the field of education for many is that of disadvantage or exclusion, partially attributable to a ‘linguistic disconnect’ between the language of indigenous peoples and the language used in schools, especially in the early stages of education.

Yet there is not always agreement, even among indigenous peoples themselves, about the value of education in their own language where there is little or no benefit attached to fluency in indigenous languages outside of home or the local community:

In a study of parents who speak Triqui, it was found that they believe primary school teachers should not speak a native language in the classroom because the child already speaks the native language at home. These parents also believe that the native language should be used for relations within the community. Spanish is more important in school because it is the language of progress: “Children should learn Spanish well so that they are well prepared for the outside world” (Juarez and Montesinos 1988: 66).
 
The perception that indigenous languages are a legacy of the past, and that the national language is the only language of progress (and employment) is a common one. It is linked to the systemic obstacles indigenous peoples continue to encounter outside of their homes, communities and even schools which do offer some teaching in their languages: all too often, state authorities make no use of indigenous languages, so that these appear to have little outside value or purpose. As a result of such government policies and practices, the only language of any consequence remains the national language since access to university, employment opportunities within the civil service and private sectors, and even access to public health or social services is linked to fluency in the national language. Similarly, some governments continue to assume that the best way to resolve the exclusion and poor results of indigenous peoples is to seek to ‘integrate’ them into mainstream society as quickly as possible by teaching almost exclusively in the national language so that attain fluency more quickly. This is the logic recently used to explain the near termination of bilingual education for Aboriginal students recently in Australia’s Northern Territory, despite international evidence that the more likely outcome of such an approach is higher dropout rates and poor performance and little or no fluency for most indigenous students.

Unfortunately, it is nevertheless clearly true that unless indigenous languages can also be associated to opportunities and progress, they may have limited appeal for many indigenous parents even where they are used as medium of instruction. Yet the potential of indigenous languages being languages of ‘progress’ and opportunities does exist and will be dealt with in the section dealing with inclusion and language.
4.3 Indigenous Languages and Economic and Employment Exclusion

I soon learned that outside of school it was better for me to demonstrate my Sámi roots as little as possible. Despite that I was called ‘Sámi devil’ every day. I tried to pretend that I did not hear, but each time a thorn stuck into my heart, and eventually I carried inside me a whole forest of thorns. I tried to suppress my feelings and wrapped the thorns into all kinds of excuses, so they wouldn’t hurt anymore. We Sámi in town learned fast that the best, and certainly the easiest, way to cope was to adapt, and as fast as possible become Swedish. Unfortunately, this drove many of us to self-denial. Once I saw some Sámi youths purposely avoiding their parents in order not to demonstrate their Sámi origin. It hurt me unbelievably, and filled me with feelings of shame. To be absolutely honest, it could have been me, who felt forced to act the same way!

Employment and other opportunities are in most countries predicated on fluency in the national language. Where the use of indigenous languages is excluded or not provided for, few jobs would generally be available for speakers of indigenous peoples. Even where indigenous peoples are able to use the national language, they may not be considered to be as qualified or competent as ‘native speakers’ of the national language, and therefore still find themselves disadvantaged in terms of employment rates. According to the Tibet Poverty Alleviation Fund, for example, 70% of private sector jobs and half of all public sector jobs go to Han Chinese in the Tibetan Autonomous Region, with some 40% of Tibetans being unemployed, despite Tibetans being more than 90% of the population (officially). This is primarily associated with an increasingly exclusive position in the use of Chinese in terms of public and private employment, and Chinese authorities not providing for the mandatory use of the Tibetan language in Tibetan institutions – and the accompanying employment opportunities this would bring:
Tibetans cannot possibly compete with Han Chinese, who will always speak and write the language better, and they will lose their own identity which they gain through Tibetan.

Despite the Inuktitut language covered by two laws, one on official languages and one to revitalise and promote the Inuktitut language, English remains the main language used by federal and territorial governments, public schools and emergency departments. Most public employment opportunities therefore continue to require fluency in English with relatively few opportunities in the indigenous language. Inuktitut is increasingly being discarded by parents and their children in the absence of any benefits in retaining and using the language outside of the home, with a decrease of 12% in the use of the language at home in the last 10 years, 
Similar patterns of exclusion are observable almost everywhere, even where indigenous languages are official and indigenous peoples represent a large percentage of the national population. Though Māori is an official language, there is no general legal obligation on government departments to provide services and respond directly in the  Māori language, with the result that essentially only English is the language of work in the civil service and very few employment opportunities connected to knowledge of Māori. 
Māori Unemployment Rates in New Zealand, 2006-2009
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Source:  Māori Labour Market Factsheet, December 2011
Though there are few studies specifically on the exclusion of indigenous peoples in the fields of employment because of language preferences, there are clearly evidence that this occurs frequently:

[T]hose from non-English speaking backgrounds struggle to find gainful employment within Australia and are often underemployed, even when they have relative proficiency in the language [...].”

Others have concluded that the ‘official language barrier’ may be the “single most important reason: the ‘original obstacle’ that hampers all aspects of social inclusion.”

4.4 Language and Exclusion in Health and Social Services
Indigenous peoples remain on the margins of society: they are poorer, less educated, die at a younger age, are much more likely to commit suicide, and are generally in worse health than the rest of the population.

There is clear evidence that the lack of language access disadvantages migrants, minorities and indigenous peoples and negatively affects their access to and quality of health care. In the case of indigenous peoples in particular, the unavailability of health case and information in a language which they understand properly can have dire consequences, such as a recent case in Australia where an Aboriginal baby died because the mother did not understand the doctor’s instructions in English, or where a Quechua child from Cusco, diagnosed with leukaemia, was not provided with any interpreter or translation so that he was left with no one able to communicate with him in his language in a public hospital in Lima – despite Quechua being one of the Peru’s official languages. Studies confirm that language issues are a significant barrier for minorities (and indigenous peoples) to the use of health services
 – where they are available – and that as a result those not fluent in the national language tend not to receive timely health case and be sicker.
 
A report by the Institute of Medicine on racial and ethnic disparities in health care also confirms that minorities, as compared to their White American counterparts, receive lower quality of care across a wide range of medical conditions, resulting in poorer health outcomes and lower health statuses. The research conducted by the IOM showed that language barriers can cause poor, abbreviated, or erroneous communication, poor decision making on the part of both providers and patients.

The provision of appropriate language access services can improve quality of care. For example, Latino children have experienced adverse health consequences, such as poor medical diagnoses and inappropriate prescriptions, as a result of the failure of medical staff to speak Spanish. Conversely, among diabetics, limited English proficient patients who were provided with trained medical interpreters were more likely than limited English proficient patients to receive care meeting selected American Diabetes Association guidelines.

Obviously, people could even die because they do not have appropriate and effective access to services in their own language. They are in other words seriously disadvantaged if they do not have access to health care an appropriate and accessible language when compared to those people who do.
The use of indigenous languages can thus be a matter not only of life or death, yet it is also one that can be remedied through interpretation, or where appropriate trained bilingual health and medical care staff in countries where an indigenous language is spoken by a significant percentage of the population.

5. Indigenous Languages and Inclusion: Making Matters Better
Each language encompasses immense cultural, historical, scientific and ecological knowledge. This knowledge is vital not only for the language communities themselves, but also for the sum of all human knowledge.

5.1 Education and Indigenous Students 
[T]he research shows clearly that successful bilingual education programs have been implemented in countries around the world for both linguistic minority and majority students and exactly the same patterns are observed in well-implemented programs: students do not lose out in their development of academic skills in the majority language despite spending a considerable amount of instructional time through the minority language. This pattern is demonstrated in the vast majority of the 300 studies listed by Rossell and Baker (1996) as well as in the broader reviews of literature undertaken by August and Hakuta (1997) and Cummins and Corson (1997). These data are consistent with predictions derived from the interdependence hypothesis which suggests that this theoretical construct can be used as a predictive tool by policy-makers.

Indigenous (and minority) students tend to stay in school longer, obtain better results, and generally acquire a better grasp of the national and their own language if they are taught in their own language in at least the first six years of education.
  The best way to ensure the inclusion of indigenous children in the school system is education in their mother-tongue, with good teaching of the dominant language as a second language. What should be avoided wherever possible is:

… the choice of an inappropriate language medium of education [since it] is the main pedagogical reason for “illiteracy” in the world. Indigenous and minority parents are routinely told that their children will learn the dominant language better (and thus perform better in school) by being exposed to it as early and as much as possible, even at the cost of sacrificing their own language.

The use of indigenous languages in education must in addition be at the very least equal to that offered in the dominant or national languages in terms of the quality of materials, resources and staff. Substandard indigenous programmes and facilities would only serve to perpetuate poor results and the exclusion and disadvantage that are the reality of too many indigenous children worldwide. 
While the use of indigenous languages in education is an important and necessary step, it is generally not a sufficient one if there is no or little value or opportunities attached to indigenous languages outside of education. 
A more holistic and socially pragmatic perspective must be taken that acknowledges the place of indigenous languages in society as a whole – and not only relegate it in a restrictive manner to the home or school. Unless state authorities also take steps for an appropriate use of indigenous languages as part of society, including their reasonable and appropriate use as a language of service and employment in proportion to their importance and concentration, indigenous languages may be considered of little value and thus still be discarded or disdained in the longer term. This 
5.2 Indigenous Languages and Economic and Employment Inclusion
Where indigenous students remain in school longer, achieve better educational results, and improve their fluency in a country’s national language thanks partially to the use of their language as medium of instruction for at least the first six years of education, there is also evidence that their employment and economic opportunities will improve markedly. When this is combined with an actual obligation for government departments to use a minority (or indigenous language) as a language of service and work, and to employ a significant number of employees fluent in this language rather than to only occasionally use translation services, the economic prospects associated with bilingualism become very significant. To put it bluntly, civil servants with the ability to work bilingually (in the national and indigenous languages, for example, are almost always indigenous in most countries. As a consequence, indigenous individuals would more likely be hired for these jobs and work for the civil service in those countries where government departments must be functionally able to accommodate the language needs of the indigenous and non-indigenous populations. Studies in Canada
 and Italy
 show the dramatic reduction in education, employment and revenue disparities between a linguistic minority and members of the majority once education is provided in their language and job opportunities in the civil service and other areas opened up once the ability to work in the minority language becomes a requirement for employment in significant numbers.
This in no way requires that authorities treat all indigenous languages identically. Quite the opposite: authorities should use an indigenous language according to a principle of proportionality: where there are substantial numbers of speakers of an indigenous language and where it is reasonable and justified, government officials must use these languages in a way that reflects their situation and is appropriate.
Unfortunately, government authorities in countries such as Canada and New Zealand, which generally can be marked highly in their efforts to protect and promote indigenous languages, at least in some areas, still shy away from applying such an approach and admitting an obligation to use indigenous languages as a language of service and employment in the civil service, even where this is obviously possible in New Zealand, with some efforts and goodwill, because of the large percentage of the population who are Māori, and in Nunavut in the case of Inuktitut. 
5.3 Health and Indigenous Languages
Health and access to social services improve when indigenous individuals can communicate effectively with providers, and this includes in their language. Language is only a barrier where authorities make little or no effort to communicate in indigenous languages. While in some countries the lack of resources for health and social service may be a serious problem for everyone, indigenous peoples are almost always the most vulnerable and excluded members of society. 

While the multitude of different indigenous languages can constitute unique challenges, there are nevertheless different ways to provide for meaningful language access through the use of flexible and appropriate approaches for these contexts and challenges. This can include in the case of larger groups, recruiting staff that reflects an indigenous community’s culture and language and improving cultural awareness and competency through staff training, but also for smaller groups offering competent language assistance, translating written documents and public health information which could be deemed particularly vital for the indigenous peoples involved (tuberculosis, etc,), telephone translation and interpreting services, etc.
As with the use of indigenous languages in the civil service and for employment purposes, authorities should use an indigenous language according to the principle of proportionality, and therefore to the degree and in the manner which reflects a language relative weight and position, especially where it is concentrated territorially.

6. Conclusion

Miguel León Portilla’s poem, Cuando muere une lengua, lamenting the death of a language is beautiful. Its beauty is in the spirit it seeks to symbolise, even beyond the words used, whether they are in Castilian or Nahuatl, that a national language and an indigenous language can co-exist, and that the use of one need not exclude the other:
Cuando muere una lengua, Ihcuac tlahtolli ye miqui

las cosas divinas, mochi in teoyotl,

estrellas, sol y luna, cicitlaltin, tonatiuh ihuan metztli,

las cosas humanas, mochi in tlacayotl,

pensar y sentir, neyolnonotzaliztli ihuan huelicamatiliztli,

no se reflejan, ya ayocmo neci

en ese espejo. inon tezcapan.

Cuando muere una lengua Ihcuac tlahtolli ye miqui,

todo lo que hay en el mundo, mochi tlamantli in cemanahuac,

mares y ríos, teoatl, atoyatl,

animales y plantas, yolcame, cuauhtin ihuan xihuitl

ni se piensan, ni pronuncian ayocmo nemililoh, ayocmo tenehualoh,

con atisbos y sonidos tlachializtica ihuan caquiliztica

que no existen ya. ayocmo nemih.

Cuando muere una lengua Ihcuac tlahtolli ye miqui,

para siempre se cierran cemihcac motzacuah

a todos los pueblos del mundo nohuian altepepan

una ventana, una puerta, in tlanexillotl, in quixohuayan,

un asomarse in ye tlamahuizolo

de modo distinto occetica

a cuanto es ser y vida en la tierra. in mochi mani ihuan yoli in tlalticpac.

Cuando muere una lengua, Ihcuac tlahtolli ye miqui,

sus palabras de amor, itlazohticatlahtol,

entonación de dolor y querencia, imehualizeltemiliztli ihuan tetlazoltlaliztli,

tal vez viejos cantos, ahzo huehueh cuicatl,

relatos, discursos, plegarias, ahnozo tlahtolli, tlatlauhtiliztli,

nadie, cual fueron, amaca, in yuh ocatcah,

alcanzará a repetir. hueliz occepa quintequixtiz.

Cuando muere una lengua, Ihcuac tlahtolli ye miqui,

ya muchas han muerto occequintin ye omiqueh

y muchas pueden morir. ihuan miec huel miquizqueh.

Espejos para siempre quebrados, Tezcatl mianiz puztequi,

sombra de voces netzatzililiztli icehuallo

para siempre acalladas: cemihcac necahualoh:

la humanidad se empobrece. totlacayo motolinia.
Indigenous languages are more than a means of communication: they are central to the sense of identity and the culture of their speakers. The loss of any indigenous language brings with it a loss of culture, of a whole way of perceiving and representing the world. Linguistic diversity, perhaps particularly in the case of indigenous languages, needs to be protected as part of humanity’s global cultural heritage.
While the disappearance of indigenous languages may not be completely prevented, there are measures that can be taken to ensur that state policies and language preferences promote the inclusion of indigenous inclusion – and their languages – rather tan their exclusion. This suggests that at least in some cases, it may be posible to revitalise indigenous languages where they become languages of prestige and opportunity. While many countries and the international community have greatly improved their approaches as to the position of indigenous languages symbolically and in the field of education, it remains that much needs to be done in the fields of implementation and actual use of indigenous languages for significant tangible results to appear in the future.
( Senior Researcher, International Observatory on Language Rights, Faculty of Law, Université de Moncton, Canada. Visiting Professor, Faculty of Law, Peking University, Beijing, China. fdevarennes@gmail.com; Skype: fernanddevarennes. Material for this submission comes in part from segments which have already appeared in previous publications, including in Language, Minorities and Human Rights, published by Martinus Nijhoff in 1996.
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