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 SEQ CHAPTER \h \r 1 There are two types of legislation that allow for the recognition of Indigenous rights to land and resources in Australia – land rights legislation and native title. 

1) Australian Land Rights legislation

Land rights legislation varies in each State and Territory in Australia. South Australia, New South Wales, Queensland and the Northern Territory have land rights legislation and while there are some differences, they share a number of common features:

· Land rights legislation only applies over land specified in the legislation. That is, land claims for the recognition of rights can only be made over limited types of tenure. This tenure includes former Aboriginal reserves; crown land
; or crown lands that are not needed for residential purposes or for an essential public service.

· The legislation sets out who can make claims and defines the traditional owners for the area. In the Northern Territory traditional owners are defined as a local descent group who have spiritual affiliation to the land and an entitlement to forage over the land.
 In New South Wales land councils are able to claim and hold land and the membership of lands councils is not exclusively just traditional owners but can include interested Indigenous parties.

· Land rights legislation, provides Indigenous peoples with full ownership of the land, although most legislation also includes conditions. In the Northern Territory, land rights land cannot be sold and only leased at the direction of the relevant representative organisation and in some cases only with the consent of the Government Minister.
 On the other hand, land in New South Wales can be leased;
 sold, exchanged or mortgaged subject to conditions.
 
Land rights legislation in Australia also provides for limited forms of sovereignty in respect of minerals and mining and national parks as follows. 
· Mining

The strongest Indigenous rights in minerals pursuant to land rights legislation are in New South Wales and Tasmania. In New South Wales, land owned by a land council includes ownership of minerals other than gold, silver, coal and petroleum, although this right applies to all property owners, indigenous and non indigenous.
 More generally, mining cannot occur on land without the consent of the land council.
 Land Councils themselves also have statutory power to explore for and exploit mineral resources or other natural resources.
 In Tasmania, land vested in the state Aboriginal Land Council includes minerals other than oil, atomic substances, geothermal substances and helium.
 

In the Northern Territory, South Australia, Queensland, Victoria and the Jervis Bay Territory, mineral rights remain with the Crown but the Indigenous owners have some control over mining through the statutory power to withhold consent for the grant of an exploration or prospecting licence, or the power to refuse access to their lands. 

A few statutes provide for compensation to be paid in recognition of the disturbance to traditional land from mining.
 A number of regimes provide for royalties to be paid to the Indigenous owners. In the Northern Territory, ‘mining royalty equivalents’ are distributed according to the land rights legislation. The formula is that 40% is distributed to regional land councils for administration; 30% is distributed to the Aboriginal councils or associations in the areas affected by the mining operations; and the remaining 30% is for the administration, investment and payment of monies for the benefit of Aboriginals living in the Northern Territory, as directed by the Minister.
 Royalties can also be negotiated in New South Wales by the land councils.
 

In South Australia, mining royalties are divided between the state government, the traditional owner corporations Anangu Pitjantjatjara and Maralinga Tjarutja, and a fund maintained by the Minister of Aboriginal Affairs to benefit South Australian Aborigines generally.
 There is also provision for mining royalties paid to the Crown to be transferred from general revenue to the state-wide Aboriginal Lands Trust established under the Aboriginal Lands Trust Act 1966 (SA).
 

The weakest Indigenous mineral rights are in Western Australia. Mining can take place on lands reserved under the Aboriginal Affairs Planning Authority Act 1972 (WA) with the consent of the Minister for Mines; and before granting his or her consent, the Minister must consult with the Minister for Aboriginal Affairs.
 There is no obligation to consult the Aboriginal Affairs Planning Authority, Aboriginal Lands Trust or Aboriginal communities. Royalties must be paid to the Crown;
 however, the Authority can receive royalties for the use of its land or natural resources which has been delegated to the Aboriginal Lands Trust.
 The Bonner Review of the Aboriginal Lands Trust recommended that the Western Australian government review the scheme for the payment of royalties to the Land Trust, and that the Trust pay all mining revenue to the communities affected by the mining.
  

Control over mining reflects a combination of economic development and cultural protection goals. Justice Woodward recommended that mining development on Aboriginal land not occur without the consent of the Aboriginal land owners because he thought that traditional laws and customs applied to mineral rights as well as the surface of the land.
 He also considered that ‘Aborigines should have special rights and special compensations because they stand to lose so much more by the industrial invasion of their traditional lands and their privacy than other citizens would lose in similar circumstances.’
 He concluded that ‘…to deny Aborigines the right to prevent mining on their land is to deny the reality of their land rights.’
 

· National Parks

The ownership or, to a lesser extent, joint management of national parks provides another measure of economic independence through land rights. This process involves Indigenous lands where title to the lands is granted to traditional owners on the provision that the lands are then leased back to the government for a proscribed period of time. One example, the leaseback of Katherine Gorge and surrounds to the government as a national park was negotiated between the Northern Territory Government and Jawoyn people as recommended by the Aboriginal Land Commissioner on the land claim.
 The terms of the leaseback include that the Northern Territory Government pays the Northern Land Council, on behalf of the traditional owners, an annual rent of $100,000 plus 50% of the revenue generated by the park.
 The rent is reviewed every three years, but the capital value of improvements within the park, are excluded from the calculations.
 Other legislation which grants Indigenous title to the land and affects a leaseback to the government besides that in the Northern Territory
 is in South Australia
 and New South Wales.
 The Queensland Aboriginal Land Act 1991 (Qld) allows Aboriginal ownership of national parks if a claim is successful.

2) Native Title 

Native title is the recognition that Indigenous rights and interests to lands and waters in Australia have existed from time immemorial. However, the recognition and protection of those rights and interests in Australian law only occurred recently, with the High Court’s 1992 decision in Mabo (No 2).
 Unlike land rights, native title legislation does not set out a system of rights or define traditional ownership of land. Instead native title provides a process by which rights, interests and ownership are defined by local Indigenous traditional law and custom. Justice Brennan said of native title in Mabo No.2: 

…it has its origin in and is given its content by the traditional laws acknowledged by and the traditional customs observed by the indigenous inhabitants of a territory. The nature and incidents of native title must be ascertained as a matter of fact by reference to those laws and customs. 

The Mabo decision led to the establishment of the native title claims process under the Native Title Act 1993 (Cth). This Act was amended in 1998 amid heated debate and has been examined at the international level through concluding observations by the CERD
 and the Human Rights Committee.
 More recent comments were provided by CERD in March last year in the Concluding Observations on Australia’s 13th and 14th periodic reports. The Committee expressed concern in relation to the ongoing differences between Indigenous peoples in Australia and the State over the compatibility of the 1998 amendments to the Native Title Act 1993 (NTA), and Australia’s human rights obligations. The Committee recommended that Australia ‘reopen discussions with indigenous peoples with a view to discussing possible amendments to the Native Title Act and finding solutions acceptable to all.’
 However, the Committee also reiterated its past observations in relation to the 1998 amendments. Noting that while the Mabo decision and the original NTA provided for the recognition of indigenous peoples’ rights, the 1998 amendments wind back some of these rights in favour of legal certainty for government and third parties. Despite these concerns the Native Title Act has not been amended in a substantive way since 1998. Welcomed minor administrative changes to the Native Title Act to facilitate more expedient claims processing are currently being contemplated by the government.

It is worthwhile looking in more depth at the process of recognition set out in the native title system. This system provides an interesting snapshot of the importance of sovereignty in the recognition of Indigenous rights. 

The role of traditional law and custom in the recognition of native title rights and interests set out in the Mabo decision provided the genesis for the recognition of Indigenous sovereign rights in Australia. However, further reasoning in Mabo set up a structure by which Indigenous sovereignty could not be recognised. The Court held that the recognition of native title was premised on the law making authority of the State to the exclusion of any other sovereign people. Specifically, it declared that the sovereignty of the State could not be ‘challenged, controlled or interfered with by the Courts of that State’.
 As a result, the characteristics of Indigenous sovereignty – the political, social and economic systems that define Indigenous communities as a people were discarded from the developing law of native title.
  

To set this out clearly it is necessary to briefly explain the purpose of the legislation and to discuss the process by which native title rights and interests can be legally recognised in Australia. The purpose of this legislation was to:

· Provide for the recognition and protection of native title;

· Establish ways in which future dealing affecting native title may proceed and to set standards for those dealings;

· Establish a mechanism for determination of claims to native title; and 

· Provide for, or permit, the validation of past and intermediate period acts, invalidated because of the existence of native title.

This legislation provides a comprehensive process for the recognition of native title rights and also for the extinguishment of these rights by historic and current non-Indigenous title to land. The Native Title Act also provides a mechanism by which negotiations can occur over future activities on native title land such as mining, exploration or compulsory acquisition of native title rights and interests in land. These activities attract the right to negotiate
 under the Native Title Act, which allows Indigenous native title holders, governments and other interested parties to negotiate a land use agreement covering the impact of the activity on native title rights. This process enables native title holders to exercise some control and decision making over activities on their lands. This process has lead to a large number of agreements that have delivered substantial benefits to Indigenous native title holders.

One such agreement is the Burrup Peninsula Agreement. This Agreement covered a large area of land which was to be compulsorily acquired for the construction of a heavy industry estate. Indigenous native title holders successfully negotiated an Agreement with the Government addressing the aspirations and needs of the community. The Agreement included a package of measures and benefits including land, cultural heritage and environmental protection, financial compensation, residential and commercial lands, improved roads, housing, education, employment and training that would represent ‘just terms’ compensation for the acquisition of native title. 

Since the commencement of the Native Title Act, there have been a number of native title determinations and High Court decisions that have given greater definition to the processes set out under the Native Title Act. The NTA provides a system for determining native title rights and interests, based on a twofold test. The test for recognition which identifies Indigenous rights and interests in land; and the test for extinguishment that identifies which of these rights are extinguished by the granting of either historic or current non-Indigenous interests in land. Following the application of these two tests native title rights and interests can be determined. 

· The test for recognition 

The test for the recognition of native title rests on the earlier reasoning of Mabo, discussed above but was further developed by the High Court’s decision in Yorta Yorta.
 Expanding on the principle of the sovereign authority of the State, the High Court in Yorta Yorta set out its impact on the recognition of native title rights.

[W]hat the assertion of sovereignty by the British Crown necessarily entails was that there could thereafter be no parallel law-making system in the territory over which it asserted sovereignty.
 

This provided an all encompassing, monolithic analysis of sovereignty and precluded the recognition of Indigenous sovereignty within the native title system. 

The consequences of this reasoning were significant. The Court found that since no other law making system could be recognised, the only native title rights and interests that could be recognised are those that existed prior to the British acquisition of sovereignty. 

Because there could be no parallel law-making after the assertion of sovereignty it also follows that the only rights and interests in relation to land or waters… which will be recognised after the assertion of that new sovereign order are those that find their origin in pre-sovereignty law and custom. 

Further to this, the Court reasoned that traditional laws and customs are a normative system from which native title rights and interests are recognised. This normative system gains its legitimacy from the recognition and the value placed on it by the society. This means that if the society stops observing laws and customs or the society ceases to exist as a group, then those laws and customs cease to exist. 
 This means that Indigenous people seeking to have rights and interests recognised must establish continuous observance and acknowledgement of laws and customs since the acquisition of sovereignty.  

In short, the test for recognition requires that native title rights and interests are based on the traditional laws and customs practiced since sovereignty: and that these laws and customs have been continuously observed by the Indigenous group since this time. Such an approach does not allow for the transformation and change inherent in any culture, nor does it seek to ameliorate the impact of colonisation and dispossession on the exercise of rights or the cohesion of Indigenous societies.

The test for recognition means that in practice, native title is less likely to be proved in the parts of Australia where dispossession and disruption to Aboriginal culture was most effective – the south east and coastal parts of Australia. Conversely, native title is most likely to be proved in areas where dispossession was less - these areas tend to be land that European settlers did not want for housing, grazing or mining. 

This test for recognition also has an impact on the nature of rights that can be recognised and the protection these rights have from the second test – extinguishment. 

· The test for extinguishment

There are two methods by which native title rights may be extinguished – through the common law or through the application of the Native Title Act. 

The NTA classifies various interests in the past, often distant past, as ‘previous exclusive possession acts’ which deems them to have permanently extinguished native title.
 The NTA also provides that ‘previous non-exclusive possession acts’
 will extinguish native title to the extent of any inconsistency.
 The NTA also validates acts of government that took place before the High Court’s decision in Wik which may have been invalid because of the existence of native title. This aspect of the NTA has been subject to much criticism, including internationally.

The other method, through the common law, clearly demonstrates the impact of the principle of the sovereign authority of the State as elucidated in Mabo and Yorta Yorta. 

The common law test set out by the High Court in Western Australia v Ward
 compares the legal nature of the non-Indigenous property right (given by the statute or executive act which created the right), with the nature of the native title rights (given by traditional laws and customs). Where there is an inconsistency between the legal incidents or characteristics of these two sets of rights, then native title is either completely extinguished, or partially extinguished to the extent of any inconsistency. This test does not allow for co-existence, where rights are negotiated and mediated to enable a diversity of interests to be pursued over the same land.

It is possible to extinguish native title rights in this way because the High Court has found that native title is an ‘inherently fragile’ right as a result of the imposition of a new sovereign order.
 This approach has led to native title rights and interests being described as a bundle of rights, with each right capable of being extinguished if inconsistent with the rights of other title holders.
 The type of native title rights that best survive this process of extinguishment are those expressed at a high level of specificity; are limited to the conduct of activities on the land rather than the control of activities on the land; and confine those activities to traditional rather than contemporary rights. 

For example, a right to dig for ochre is better able to survive the grant of a mineral lease on the same land than a right to utilise the resources of the land. Similarly, a right to hunt and gather is better able to survive the grant of a pastoral lease than a right to control access to the land or make decisions about its use. To find its place in the gaps and crevices of non-Indigenous interests, native title must be small, flexible and at all times able to be exercised consistent with the rights of non-Indigenous interests, both past and present. The outcome of the tests for recognition and extinguishment demonstrate the impact on Indigenous rights when Indigenous sovereignty is set aside. 

Presentation notes for workshop

Context 
· The British asserted sovereignty over Australia in 1788 upon the planting of the British flag in Botany Bay in Sydney;

· Sovereignty over the Torres Strait Island region was not asserted until around the 1880s;

· The acquisition of Australia was based on the doctrine of terra nullius;
· Unlike other countries colonised by the British, there were no treaties struck with indigenous peoples in Australia;

· Historically, Australia has been reluctant to deal with the consequences of colonisation until quite recently;

· In the 1960s, the Nabalco mining company sought to commence mining in the Gove / Yirrikala region of Arnhem Land;    

· The local indigenous peoples protested and petitioned the government to recognise their traditional rights to the land and to have a say in the resource development over their land – this was the famous bark petition;

· The Yolgnu (indigenous) peoples of Arnhem Land took their case through the courts, which ultimately found that while they possessed a clear system of traditional ownership of land, their social systems were not capable of recognition under the common law ;

Land rights

· This campaign in particular became the birth of the modern land rights movement in Australia (along with other events, such as the Wave Hill walk off at Kalkarinji);

· It led to a royal commission into land rights in the Northern Territory, the Woodward Commission;

· This Commission recommended that a system be set up for recognising traditional connection of indigenous peoples with the land and in 1975 the federal government passed the Aboriginal Land Rights (Northern Territory) Act;
· Justice Woodward had recommended that mining development on aboriginal land not be allowed to occur without the consent of the Aboriginal land owners because he thought that traditional laws and customs applied to mineral rights as well as the surface of the land. He also considered that ‘Aborigines should have special rights and special compensations because they stand to lose so much more by the industrial invasion of their traditional lands and their privacy than other citizens would lose in similar circumstances.’ he concluded that ‘…to deny Aborigines the right to prevent mining on their land is to deny the reality of their land rights.’

· Woodward’s recommendations in this regard were not fully implemented;

· Land rights legislation has since been introduced in other states of Australia, with Aboriginal interests in land also addressed in mining legislation in most states;

· Generally speaking, land rights is limited to land that is owned by the government, so called crown land and as defined in the legislation;

· Land rights legislation, provides indigenous people with ownership of the land, although most legislation also includes conditions. In the Northern Territory, land rights land cannot be sold and only leased at the direction of the relevant representative organisation and in some cases only with the consent of the government minister. On the other hand, land in New South Wales can be leased; sold, exchanged or mortgaged subject to conditions. 

· The strongest indigenous rights in minerals pursuant to land rights legislation are in New South Wales and Tasmania. In NSW, land owned by a land council includes ownership of minerals other than gold, silver, coal and petroleum although this right applies to all property owners, indigenous and non indigenous. More generally, mining cannot occur on land without the consent of the land council. 

· In most other states mineral rights remain with the crown but the indigenous owners have some control over mining through the statutory power to withhold consent for the grant of an exploration or prospecting licence, or the power to refuse access to their lands. 

· A few statutes provide for compensation to be paid in recognition of the disturbance to traditional land from mining. In the Northern Territory, ‘mining royalty equivalents’ are distributed according to the land rights legislation. Royalties can also be negotiated in NSW by the land councils.

·  The weakest indigenous mineral rights are in Western Australia because it does not require negotiation with indigenous peoples.  
Native title

· This was pretty much the situation in Australia up to the 1990s, when the long running case of Eddie Koiki Mabo was decided in 1992;

· This established the doctrine of native title in Australia;

· Native title is the same as aboriginal title as recognised in the USA and Canada, as early as the mid nineteenth century in the Marshall decisions;

· Native title differs from land rights in that native title is not dependent on meeting criteria laid out by parliaments through the legislation – it is instead a recognition that prior to British sovereignty being asserted, indigenous peoples had systems of law and governance and that these potentially continued to exist in Australia;

· What is often not discussed about the Mabo decision, however, is that it prevented the recognition of indigenous sovereignty;

· The court held that the recognition of native title was premised on the law making authority of the state to the exclusion of any other sovereign people. Specifically, it declared that the sovereignty of the state could not be ‘challenged, controlled or interfered with by the courts of that state’. As a result, the characteristics of indigenous sovereignty – the political, social and economic systems that define indigenous communities as a peoples - were discarded from the developing law of native title.  

· Much has been made of native title, but generally there has been disappointment as to how it has been interpreted by the courts in the past decade;

· Native title has been limited in two ways – first, it is difficult to establish or prove title exists, with a stringent test required to be met, including by specifying the individual incidents of the title and showing how they have been observed continually since colonisation:  this is generally referred to critically as a ‘frozen rights’ approach;

· One of the consequences of this is that indigenous peoples have to specify the individual incidents of their title and it is these individual activities that are capable of being recognised;

· The alternative to this, and often we cite the Canadian decision in Delgamuukw as one example of this, is the recognition of a more encompassing title that allows a broader range of activities to occur on the land;

· The consequence of this more limited approach that exists in Australia is that it is extremely difficult to have rights to resources, particularly for mining and development, recognised by the courts;

· Second – the test for extinguishing native title has set the title down as a fragile title – so it is easily overridden by other interests. In essence, if there is an inconsistency between the native title right claimed and another interest in land, that other interest prevails; 

· This has also resulted in limited recognition of rights over sea country, where the courts have found that indigenous rights to ownership cannot be of an exclusive nature – this has limited access to resources of the sea;

· These issues have been identified as concerns by the CERD, the Human Rights Committee and the Committee on Economic, Social and Cultural Rights;

· Similarly, unlike other countries, there is no fiduciary obligation from the government to protect the title or obligation to negotiate in good faith about the title;

· There have also been some good aspects to native title 

· Numerous indigenous groups have had their title recognised over land; and there are also many agreements over land use struck with indigenous peoples, including significant agreements over national parks;

· There is a provision in the native title act which enables indigenous peoples to undertake activities for resource usage which are of a non-commercial nature – this usually arises as an exception to criminal law and fishing licencing laws:  this general issue of access to animal resources has been one of contention, with ongoing litigation relating to taking of abalone, dugong, turtles and mutton birds for example;  

· Ultimately, however, the native title system – which is codified into legislation through the native title act - has provided a basis for confirming non-indigenous interests in land and to enable development activities to occur on indigenous land

· So it is important that it provides requirements to consult with indigenous peoples, but the protections and guarantees for indigenous consent are limited and not strong

· An important aspect related to the recognition of native title is that the Australian government also committed after Mabo to establishing mechanisms for compensation for the impact of the loss of land ;

· They established the Indigenous Land Corporation with a fund of approximately $1-2 billion, which can be utilised to purchase commercial and other ventures for indigenous peoples;

Lessons
Let me conclude with some observations on what this means in terms of the permanent sovereignty principle

· In Australia we have thirty years of processes which recognise indigenous title to land based on historical or traditional affiliation through land rights;

· We have nearly 15 years of native title which provides recognition of traditional ownership;

· Land rights has provided access to resources through requirements for consent and the payment of royalty equivalents or royalties for land use;

· Land rights has provided a basis for negotiation to take place with indigenous peoples, and for agreements to be struck;

· Native title has seen more limited protection and more limited benefits flow to indigenous peoples;

· The Native Title Act has codified native title and its interaction with other titles – and while it also encourages agreement making processes to take place, the protections of native title and the requirements for indigenous peoples’ consent to be obtained are limited; and as a consequence, the outcomes have been less beneficial for indigenous peoples than was originally hoped when the Mabo decision was decided;

· Despite this there have been over 200 formal land use agreements under the NTA and many hundreds more non formal agreements relating to land use and management;

· We have a debate in Australia at present about the contribution of land rights and native title to indigenous people’s economic development;

· Our federal Minister expressed this by stating that indigenous peoples are ‘land rich but dirt poor’; 

· It has led to proposals to enable individual control over communally owned lands, through the introduction of schemes for individual leasing;

· I have argued against aspects of this, and see the solution as requiring a broader response and level of measures which includes the provision of adequate infrastructure on indigenous land; supporting the ability to provide financial services on communal land (perhaps through government guarantees on loans etc, as has occurred in the USA); and stronger requirements for indigenous consent and a role in development activities;

· Crucially, this outcome of limited development on indigenous land and the poor social and economic status of indigenous people should also be, at least partially, seen as a consequence of the lack of control of indigenous peoples over resources and the absence of free, prior and informed consent for activities on indigenous land;

· One of the lessons of this, which has been argued continually in recent years by Australian indigenous peoples in the draft declaration negotiations, is that there is a need for more than a simple guarantee of a process to adjudicate indigenous rights to land;
· We have processes in Australia – while they have resulted in recognition and protection of traditional title for some, they have not for others; and generally speaking, they have provided only limited recognition of resource rights and of other aspects of traditional title and law which can be seen as incidents of indigenous peoples’ continuing sovereignty.

· Indigenous Australians have benefited from land rights and native title recognition, however, without ownership of natural resources and self determination we will not dramatically improve our social and economic status in parity with other Australians.
-----
(     The views expressed in this paper do not necessarily reflect those of the OHCHR.
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