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1.0. Background information
1.1
The Industrial Revolution: Impact in Europe
During the 19th century, many Europeans were impoverished by the changes associated with the Industrial revolution. The lack of available land forced people into the cities. Agricultural production was no longer enough to feed the growing populations. At the same time, industrial development created a new demand for products and raw materials. Sufficient resources could not be found in Europe.

In other parts of the world, raw materials remained abundant. Africa offered supplies of minerals and Ivory; there was potential land for ranching and agriculture and people to be exploited as cheap labour. The desirability of the territory created a rush for land. African territories were declared ‘tabula rasa’; a blank page, a space without owners, ready to be claimed and distributed to European masters. 

In 1885, the interested European nations met at the Berlin conference and in 1886, the infamous ‘scramble for Africa’ began. The English, French, Belgians, Germans and Italian diplomats agreed to patrician Africa into colonies. This agreement was designed to limit competition and ease the extraction of African resources for the benefit of over-crowded Europe.

1.2 The Imperial British East Africa Company (I.B.E.A.C.)

The colonial authorities used the law as a powerful weapon for the acquisition of land and imposition of foreign property titles.  The British Crown assumed power in Kenya through the Foreign Jurisdiction Act, 1890. The 1890 Act assigned to Her Majesty jurisdiction in a foreign country as surely as if royal title had been acquired through cessation or conquest. The received jurisdiction included that obtained by treaty, capitulation, grant, usage, sufferance or any other lawful means, and whether obtained before, or after the commencement of the Act.

The Foreign Jurisdiction Act also provided that where foreign country was not subject to a form of government from which jurisdiction in the above manner is obtained, Her Majesty should ‘by virtue of the Act’ have jurisdiction over her subjects in that foreign country. 

The Act was amended to give the Crown powers to control and assign waste and unoccupied land in the protectorate where there was no settled form of Government and where the local sovereign or individuals had not appropriated the land.  This created legal sanction for the extension of British authority. Colonial authority was then promoted through the 1901 and 1902 East Africa orders-in-council. These directives empowered the Commissioner to promulgate ordinances for peace, order and the good government of all persons in the protectorate. A High Court was established with full criminal and civil jurisdiction over all persons and matters of the protectorate. 

Following the orders-in-council, all waste and unoccupied land were deemed to belong to the Crown. The natives were only held to occupy land only as licensees and tenants-at-will. The Imperial British East Africa Company, (I.B.E.A.C) was established as a commercial operation with a Company Charter. The company acted as a screen, obscuring the impact of British policy. Exploitation of minerals, cash crops, slaves, land and other natural resources became common. This exploitation of the land and people took place at the expense of the native people. Africans were marginalized and dispossessed. In the eyes of international law, Britain became responsible for her actions in East Africa from the time the I.B.E.A.C was granted a Charter.

The I.B.E.A.C was an unsuccessful administrator. The company became unpopular with the British Government and was dismissed as ‘ramshackle’. The group was accused of being ‘poorly conceived, badly managed and grossly under-capitalized…’ In June 1895, the British Government declared a protectorate over the territory formerly administered by the Company. This land became the East Africa Protectorate. 

1.3 The Treaties or, The Agreements

The Colonial powers sought to persuade the tribes to enter into “Treaties”,  “Agreements” and “Contracts”. When convenient to itself, the colony would enter into a “treaty” with its own subjects. The agreement could then be interpreted to mean that the colony was executing the treaty not with a native tribe but between itself and a foreign state. In such a situation, any breach of the agreement could only be determined at an appropriate jurisdiction and in an international court.

The Maasai land case is a typical example of the violations and the injustices caused by the treaty-making process. It is a classic instance of how colonial law was molded to suit the needs of British policy. The crown treated the Maasai as an independent state for the purposes of taking power, yet when the Crown itself violated the terms of such treaties; no remedy was available to the indigenous people. The Maasai could be declared as a foreign power for some purposes but as British subjects for others. 

The treatment of the Maasai was compounded by the racism of the colonial authorities. As governor Sir Charles Elliot stated,

“There can be no doubt that the Maasai and many other tribes must go under…I have no desire to protect Maasaidom. It is a beastly bloody system, founded on raiding and immorality, disastrous both to the Maasai and their neighbours. The sooner it disappears and is unknown except in books of Anthropology, the better”.

2.0. The 1904 and 1911 Maasai Agreements

In order to understand Kenyan history, it is necessary to explain the background of the Maasai tribes. The Maa speaking people are predominantly from the Rift Valley in the East African region. The linguistic evidence and oral traditions of the Maasai point to an original birthplace in the Nile Valley. The Maasai are pastoralists. They depend on livestock keeping and on access to grazing. In pursuit of this, the Maasai are traditionally nomadic.

According to John Lawrence Bersen, “Cattle are the only source of wealth for the Maasai”. The importance of livestock to the Maasai lies not only in the provision of food, but also in its social and ritual functions. The livestock are the source of milk, meat, fat and blood for human consumption. Livestock also provide an indirect source of income through the sale or barter of animals and their produce including hides and skins, manure, horns and wool. 

In 1904, white settlers started penetrating Maasai land from Laikipiak district (Olomuruti). They beseeched the Maasai to let them settle where the land was fertile. However, the settlers did not consider the nomadic, warlike Maasai as desirable neighbours. The Maasai presence near the recently constructed railway was deemed inconsistent with the settler’s public interest.  

At this time the succession of the Maasai ritual expert (the Oloiboni) was disputed. The Maasai were weakened by division and by natural calamities including sickness of people and cattle, (East Coast fever, rinderpest), drought and famine. The settlers took this opportunity to penetrate the region. The British authorities arbitrarily selected one Olonana, a candidate for the disputed ritual succession, as being hereditary ‘Chief” of the Maasai people. They declared Olonana to be administrative chief of the Maasai, despite the fact that the Oloiboni was a traditional medicine man without administrative responsibilities or executive power. 

On 15th August 1904, Olonana signed an agreement with the colonial administration; the treaty declared the Maasai state to be a sovereign power represented by himself. The agreements held that the Maasai had decided of their 

“….own free will…that is for our best interests to remove our own people, flocks and herds into definite reservations away from the railway line and away from any land that may be thrown open to European settlement under this agreement”.

Around 11,200 Maasai and 22 million cattle were transferred southwards into harsh semi-arid lands where livestock diseases were rampant. Two reserves were established in Kajiado and Narok districts. They measured 4,770 square miles and 4,350 square miles respectively. The former Maasai territories were left for white settlers. This was despite a white paper on the Maasai, written by Deputy Commissioner Jackson, which suggested,

“...Let those who advocate for (the taking of) the Kedong Valley and the south of it visit the country in the dry weather. No sane European would accept a free gift of 500, 000 acres in such a place. Why, then, try to force such a place on the Maasai? Higher ground, and considerable area of it, is absolutely necessary, and it is impossible to deny that the Maasai are entitled to it”

In 1911, the white settlers decided to further expand. There was a continuous influx of settlers who were calling for rapid opening of these “unsettled” areas (i.e. areas under pastoralist cultivation). A section of the Maasai community was persuaded to sign the 2nd Anglo-Maasai Agreement. The Maasai were required to abandon their newly acquired settlements and move further into the arid North. The move was forced; Her Majesties Commissioner Sir R. Sadler remarked that, 

“...No European in the country imagined for a moment that the Maasai on Illakipiak wished to leave it. The area, though small, is fine piece of a country as there is in Kenya, with rich soil and perennial streams, vastly superior in every way to the country south of Rift Valley”. 

In the harsh reserves, thousands of cattle died of East Coats Fever, pleuro-pneumonia and rinderpest, and hundreds of young people were carried off by flu, malaria and pneumonia. This can be proven by Colonial records; Maasai elders still remember that “The soldiers who escorted the move said ‘Go to the south and die of ECF and hunger…drop dead”. The Maasai were threatened with guns and many people died while moving. Sleeping sickness, anthrax, cold on the Mau, lack of food and water for cattle and food, water and milk for humans all took there toll. 97, 910 cows and 298, 829 sheep died, and with them the prosperity of the Maasai. The herds were valued then at 200,000 pounds. Depreciation of stock cost approximately Pounds 100,000 and the Laikipia land was worth around one million sterling.

3.0. The Ol Ole Njogo and Others versus The Attorney General Civil Case No. 91 of 1912 ( E.A.P. 1914), 5 E.A.L.R. 70

Maasai elders led by Murket Ole Nchoko (misspelled by the British as Ol Ole Njogo) determined to fight the multiple injustices. The elders filed suit to challenge the actions of the British Colony. The elders argued that the move was illegal because the agreement of 1911 had not been signed by Maasai who had authority to speak for the whole tribe. Damages were also claimed for the wrongful confiscation of cattle.  

The Maasai argued that British Colony would not enter into a treaty agreement with its own subjects. The capacity of Olonana to speak for the tribe was questioned; the elders asked where he had obtained the authority to enter into an agreement on behalf of the Maasai community.  The agreement was further invalidated because the illiterate Maasai elders could not be considered of equal reasoning capacity with the educated British Governor.

The Maasai claimed that the 1911 agreement was void for the following reasons:

· The Plaintiffs and other Maasai had never consented to it or authorized the Maasai defendants or anyone to agree to it on their behalf

· The Defendants had no authority to alienate the interests of minors and unborn children of the Laikipia Maasai in Laikipia district

· It was not for the benefit of the Maasai generally nor of the Maasai of Laikipia. The government was also in a fiduciary position to the Maasai (that is, they were trustees, as a result of the 1904 Agreement and later declarations of the Secretary of State) and had thereby gained financially

· The Maasai, particularly the signatories, had not been given independent legal advice before signing

The British government had approached elders, yet in Maasai culture the elders advise, but decision-making lies with the warriors. This mistake recalls how they declared Olonana as the Maasai chief. 

In their legal challenge, the elders noted:

(a) That the Southern Reserve to which their stock were being moved was infected with East Coast Fever (E. C. F) and tsetse fly 

(b) That the cattle moved had depreciated and the cost of this was estimated at pounds 100, 000

(c) That the Agreement was not binding on the Maasai people

The British Crown objected on the grounds that municipal courts had no jurisdiction to hear and finally determine the suit. They contended that the Agreements of 1904 and 1911 were treaties. This made the alleged confiscation an Act of State, and the case a matter of international law. 

The Maasai elders were represented by a white counsel – Mr. Morrison, in a suit presided over by a white judge – Judge Hamilton, and with a white prosecutor. The case went to appeal before C.J Morris Carter, Bonham Carter and J.J King Farlow in the Court of Appeal for Eastern Africa.  The Interpreter was from the Akamba Community. The law deemed applicable was Anglican/English. Maasai law would not have recognized land as alienable.

The Verdict 

The Maasai case was dismissed on 26th May, 1913 at Mombasa High Court.  The East African appeal court declared that the 1904 and 1911 agreements respectively were international treaties entered between two separate sovereign states – namely the Maasai state and the British colony. The Maasai were regarded as foreigners in relation to the protecting power.  The court held that the Maasai were ‘subjects of their chiefs or their local government in whatever form that government may in fact take”.  

The Court relied heavily on the Indian cases and precedents. It quoted Lord Kingsdowne in the Privy Council case of the Secretary of State for India Versus Kamachee Boye Sahaba, thus 

 “….it may have been just or unjust, politic or impolitic, beneficial or injurious, taken as a whole, to those whose interests are affected. These are considerations into which their Lordships cannot enter. It is sufficient to say that even if a wrong has been done, it is a wrong for which no Municipal Court of Justice can afford a remedy” 

The case had to be filed, heard and determined under international jurisdiction. The elders lost the case on a technicality. The Crown claimed that British East Africa was a protectorate rather than British territory. The Maasai were not considered as British subjects with any attendant rights of recourse to British law. The crown expected obedience without in return allowing the Maasai their rights. 

Appeal

The Maasai were given conditional leave to appeal to the Privy Council in Britain. It is believed that the legality of the Government’s actions would have been reviewed by the Privy Council. Their lawyer said that, “…I accordingly advised my clients to appeal”. Under heavy pressure and unable to give security for costs, the Maasai were forced to let the case drop without appealing to the Privy Council.

4.0
Critical analysis of the Maasai Case

The validity of the Agreements and the legal ruling is doubtful. The following issues should be considered:

· Were the Maasai a sovereign state or a subject to the British Colony as alleged? What powers did the Colonial authorities have to annex Maasai land?
· Were the 1904 and 1911 “Agreements” or “Treaties” and who had the capacity to enter into them? 
· Was the decision of the court fair and/or informed from a proper legal standards?. What reasoning and precedents did the court rely on in its Judgment? Why was there no appeal in the Privy Council by the Maasai? What was the reaction of other people?
· What is the next remedy to redress this historical injustice compounded to the Maasai Community by the British Colony or any third party? 
The Maasai as Sovereign State
The Maasai were considered as a state for the purposes of the treaties, but they had no other sovereign rights. They were regarded as entirely subject to the administrative and judicial control of the British Colony/Protectorate Government. The court considered several Indian cases and concluded, 

“That where an individual holds his office or territory by way of grant from a sovereign power an agreement made with him is a civil contract but that where an individual is regarded as holding such an office or territory as a sovereign, an agreement made between him and a sovereign power is a treaty”.
The idea that the Maasai remained a sovereign state was absurd. There was only one ground on which the court could hold that the Maasai retained a residual sovereignty – that the ultimate or radical title to their territory was still vested in them. (See the 1902 Order in Council and the 1915 Crown Land Ordinance.) 

Principally, a treaty can only be entered into with an independent Sovereign State. A sovereign ruler would not be subject to the jurisdiction of the Courts as the Maasai were. The Maasai sovereignity had never been recognized before. The Crown had assumed ownership of minerals and granted rights in the land. The East African protectorate should have been regarded as ‘de facto’ annexed territory and the Maasai as British subjects. 

The court judgment did not settle the question of whether a treaty could be made with the tribe. The key to that question was the issue of sovereignty – if the Maasai still has some vestigial sovereignty left after the administering authority had taken over control of their country, then a treaty could be made with them. It was held that the Maasai still retained some element of sovereignty and treaties could therefore be made with them, even though they would not be governed by international law but “….by some rules analogous to international law, and have similar force and effect to that held by a treaty, and must be regarded by Municipal Courts in a similar manner”. 

Was there a civil contract or a treaty?

The court considered whether the agreements were civil contracts or treaties. They ruled that there was no provision of law which authorized certain members of a tribe to enter into a civil contract which would bind all the members unless such members formed a central authority. The authority would be in the nature of a government in which it might be presumed some elements of sovereignty would exist. That was not the case here. 

This judgment is tantamount to saying that the Maasai retained sufficient sovereignty to make a treaty but not to make a civil contract about land. 

Claimed damages

With regard to the claim to damages for tortious liability, the defense of Act of State was considered and upheld. Since the protectorate was a foreign country, the acts of a British official under orders which resulted in a ‘tort’ against a foreigner were not actionable.  The government could force the agreement on the Maasai, could then enforce their obedience to it, and when challenged could decline to allow the matter to be judged in the courts and could prevent or punish any recourse to extralegal remedies. The aggrieved persons were compelled to rely on the goodwill and sense of fair play of the government by whose actions they has been wronged in the first place. The Maasai case was a cause celebre  which reached the courts but similar or more serious divergence between law and practice frequently occurred in the East Africa Protectorate. 

Reactions by other parties

The reaction of the Colonial Office was stated by the Permanent Under – Secretary Sir John Anderson, “…I do not like the decision at all… to call it the Agreement a Treaty is an abuse of language”. He could not imagine the Privy Council would support the judgement if the case was appealled. 

Legal commentator Mr. Frederick Jackson has explained that,”…none of the treaties concluded with African chiefs, councils or tribes by the Imperial British East Africa Company contained anything that was intended to mark, or could be construed as marking, and transfer of control over land in African ownership or occupation out of African hands. On the contrary, the IBEA Company’s charter spelled out that it must show “careful regard” to the lands and goods of the native inhabitants.”

In a recent appraisal of the case, David vs. Williams, in his work “Waitangi – Maori and Pakeha Perspectives of the Treaty of Waitangi” OUP, Aukland, 1989 pp. 68 – 70, Jackson comments “ the Judgements in this case are noteworthy for the adeptness of the Judges in arriving at appropriate legal doctrines to legitimate the spoliations of a colonial Government…The reasoning of the judges was remarkable for ingenuity in ensuring that the plaintiffs obtained no remedy”.
Other Attempts by the Maasai to Review the Historical Injustices

The Lancaster Conference. The Maasai raised the issue of lost land before the East Africa Royal Commission and the Lancaster House Conference when the independent Constitution was being negotiated. The Maasai delegation declined to accept the negotiated settlement for a new Constitution. The report of the conference states thus:

“15. At the meeting between the Representative Group of the Conference and the Maasai Delegation raised a number of questions relating to the Agreements made with the Maasai in 1904 and 1911. Copies of the Agreements are in the appendix. 

“17. The Representation made by the Maasai delegation were to the following effect:- i) The lands, which the Maasai vacated in accordance with the Agreements, belonged to the Maasai. The Maasai wanted their ownership to be recognised and to have first claim on these lands when they are vacant by the Europeans who now farmed them... .The Maasai delegation did not accept that they had no claims in respect of the lands which the Maasai had vacated under the Agreements”.

The Commission of Inquiry into Land Law Systems of Kenya (1999) 
 

In order to deal with grievances of past historical injustices over land as expressed by people in various forums especially at the Coast and in the Rift Valley Provinces.  It is proposed that the Constitution be amended to provide that:

· Legislation be passed for review of ancestral/historical land claims and disputes including those dating back to 1895 with a view to reaching a just and peaceful resolution of the same, taking into account the nature of the unresolved claim or dispute and the current needs and interests of the nation
· The ancestral claims and disputes shall be investigated by an Historical Land Claims Tribunal to be established by legislation and which shall sit in public and comply with the fair hearing requirements of the constitution and the common law
· That legislation must be passed and all such claims and disputes investigated and resolved within (2) years from the date of commencement of the constitutional amendment.
The current Draft Constitution proposes a mechanism to review all claims of unjust expropriation of land at the Coast and in Rift Valley, and to establish how best such claims can be justly, peacefully and equitably resolved. 

6.0 Conclusion

The Maasai – Anglo Agreements are not valid treaties. This is a legal fiction intended to deprive the Maasai of their rights. The impact of these ‘treaties’ has affected the Maasai community from generation to generation, resulting in dispossession of natural resources and the displacement of the Maasai from their traditional lands. Consequences include abject poverty, disease and high rates of illiteracy. Traditional cultural institutions have been dismantled and the Maasai assimilated into other cultures. Individual land tenure has been introduced and has contributed to the erosion of the Maasai way of life. The Maasai traditionally hold their land communally, but the necessary social structures are disappearing. The Maasai are losing their identity.

Indigenous peoples have a right to restitution of land, territories and resources which they traditionally owned or occupied or used and which have been confiscated, occupied, used, damaged without their free and informed consent. Where this is not possible, they have the right to just, prompt and fair compensation. Unless otherwise freely agreed upon by the peoples concerned, compensation shall take the form of lands and territories at least equal in quality, size and legal status. (Draft Declaration on the Right of the Indigenous Peoples.) 

Towards this end, the Maasai need to prove, through documentary, oral and written, and aboriginal titles that the territories concerned had been owned, occupied or used by them. Secondly, that they had not given free and informed consent to their alienation. (See Article 14 and 15 of the International Convention Labour No. 169 (1989) (ILO)). It is interesting to speculate how the Maasai would act if it should be proved that they were a sovereign state. In the meantime, the Maasai will settle for working towards redress of the historical injustices committed in the East African protectorate.
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