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Introduction

“A common and very serious obstacle in the negotiation of peace agreements and of lasting political solutions to intrastate conflicts is the lack of trust between the parties, exacerbated by fears that whatever parties may end up agreeing upon, may not be adequately implemented by the other side. This fear is particularly prevalent among the leaders of population groups, who are very conscious of the asymmetry of the power relations at stake……….

Parties’ fear that agreements reached may not be adequately implemented is heightened by numerous instances of lack of full implementation of intrastate peace agreements. Examples include ………. the inadequate implementation of the 1997 peace agreement between the government of Bangladesh and the JSS leaders of the Chittagong Hill Tracts. …….  “
The aforesaid observation was made on the eve of a recent international meeting in Spain to discuss ways to promote peaceful means of conflict resolution and the full implementation of intra-state agreements on the consolidation of peace and self-rule (Kreddha, 2003). By the end of the meeting, this observation was amply reinforced by evidence of case studies of peace and conflict situations from different parts of the world, including the Chittagong Hill Tracts (“CHT”). 

The “CHT” is is topographically, demographically and culturally very different from the rest of the Bangladesh. Even politically and administratively, the region is unique within the country with its special semi-autonomous structure, including a partially formalized indigenous juridical system. The region covers about a tenth of the country (roughly equivalent to the size of Ulster, at about 13,000 square kilometers) and contains about 1% of its population, numbering somewhat less than 1.5 million, little more than half of whom are of indigenous descent. Indigenous peoples in Bangladesh are generally regarded as “tribals” in official documents. However, some laws refer to them as ‘indigenous’ (Act 12 of 1995 and Rules 6,34,45 & 50 of the CHT Regulation, 1900) or as ‘aboriginal’ (section 97, East Bengal State Acquisition and Tenancy Act, 1950).

The importance of the will of the political elite of a country in implementing treaties and other political agreements has been recognised in various writings (Darby and Mac Ginty, 2000:259; Martinez, 1999: para 309). However, the irony lies in the fact that the group seeking to implement the concerned agreement – such as the indigenous Jumma or pahari (montagnard) peoples of the Chittagong Hill Tracts – may be politically so marginalized that it felt compelled to seek extra-constitutional means, in the first place, to pursue its political agenda of reviving autonomy. 

Difficulties of the nature faced by the indigenous peoples of the Hill Tracts in negotiating the requisite ‘democratic space’ within the national political system seem to be mirrored in the struggles of other indigenous peoples in different parts of the world (Wessendorf, 2001: 278-280). It is a matter of debate whether such difficulties are inherent in the nature of the ‘nation states’ of today (Ibid). Is it therefore a vicious cycle? Or are there other viable legal, juridical or other avenues of redress for people in situations like the one faced in the Chittagong Hill Tracts?      

The suggestions made by Special Rapporteur Martinez in the his long-researched study on Treaties, Agreements and Other Constructive Arrangements between States and Indigenous Populations might conceivably have provided a sound basis to suggest a way out of such difficulties, but a number of methodological, legal, political, moral, and practical difficulties have undermined the value of his report, including the conclusions and suggestions contained therein, particularly due to what he refers to as the Afro-Asian problematique: the assertion that most peoples of Africa and Asia who claim to be indigenous do not have the juridical and political basis to do so.

Challenges in Implementing Political Agreements and Other Rights of Indigenous Peoples in Majoritarian Political-Administrative Systems 

A continuing challenge for implementing treaty or political agreement-based rights is the changing political climate of a country caused by changes in government. The BNP-led coalition parties who are now in government were in opposition not so long ago, and were opposed to the 1997 Accord on the ground that it undermined the unitary Bangladeshi system and the rights of the majority Muslim Bengali community. However, now that it holds the reign of government, the BNP has not attempted to formally repudiate the 1997 Accord, although it is ambivalent about many aspects of the agreement. Thus, an important lesson of political agreements is that, on account of practical and moral, if not political, considerations, it may be very difficult for a successor government to repudiate an accord signed by its predecessor government, even though it is not favourably disposed towards such an arrangement. It is not possible to ‘unbirth’ certain creations of accords.   

The deteriorating situation in the CHT has led the erstwhile leader of the indigenous guerrillas and now chairperson of the Chittagong Hill Tracts Regional Council, J. B. Larma, to complain of non-implementation of the agreement in scathing terms (Larma, 2003). On 2nd December, 2003, the sixth anniversary of the signing of the accord, instead of celebrating the event, Larma threatened to launch an agitation. At the same time, he started a campaign to lobby support for its implementation among mainstream political leaders, Bangladeshi civil society and foreign missions based in the capital city of Dhaka. 

The avenues that are open to Larma and the indigenous people of the CHT are not many, either nationally or internationally. Despite the UN-declared international year and decade for the indigenous peoples, political space for the indigenous peoples of Bangladesh, as in most other countries, is still quite small. In many respects, international human rights law still remains largely toothless when it comes to implementation. For example, Bangladesh has ratified many important human rights instruments, including ILO Convention No. 107, but remains largely lethargic towards its international treaty obligations. Having what some regard as a dualistic rather than a monistic system of law (as in the USA, for example), provisions of treaties may not be enforced within Bangladesh as of right within the municipal (national) court system, an added difficulty for the already unhappy situation of human rights in the country. 

Deconstructing Accords from Subjective Perspectives: Political Affiliations, Asymmetrical Power Relations and Pluralistic Expectations  

Some critics of what they see as the governmentalization and de-humanization of peace accords in South Asia appear to hold the view that peace accords are among the various strategic tools used by coercive and undemocratic states to contain democratic movements for self-determination (Ahmed et al, 2002, Singh, 1999). While this may be true in many cases, there is at least a singular exception known in this sub-continent, that concerning Mizoram (Nunthera, 2002). From a broader perspective and a longer time frame, whether one can regard political agreements such as the CHT Accord of 1997 and similar arrangements in neighbouring Northeast India as successes or failures, will necessarily depend upon subjective analyses, based upon the intentions of the parties to such accords, and/or the political or ideological views of the person judging the accord. In the case of the 1997 Accord, it would seems that the Government of Bangladesh has achieved its most important objective of decommissioning and disarming the indigenous guerrillas (Roy, 2003). As for ordinary citizens of Bangladesh, the range of views varies from those who see the accord as a “sell-out” of indigenous interests to those who see it as a compromise of the rights of the majority Bengali Muslim community (Ibid). In between are those who seek to implement the accord faithfully and fully. 

Given the asymmetrical nature of the power relations between states and groups engaged in peace-consolidation, autonomy campaigns or devolution situations – whether in the negotiating or the implementation stage - it is usually the non-state party that is the weaker and more apprehensive of the two. In this light, the reluctance of the Irish Republican Army  (IRA) to disarm completely at the current stage of negotiations in Northern Ireland is not that surprising. In the same vein, the caution and reticence with which the Nagas and the Sri Lankan Tamils are conducting their negotiations with their respective national governments should come as no surprise to anyone. Fearing non-implementation of the government’s responsibilities in a post-Accord situation, an indigenous writer from the CHT had suggested during the negotiations process in the 1990s that quid pro quo arrangements with regard to the repatriation of indigenous refugees to their homeland from refugee camps in nearby India be linked to parallel resettlement outside the Hill Tracts of Bengali muslim settlers that were brought into the region in the 1980s under the auspices of a ‘secret’ government plan on population transfer (Roy, 1997; Roy, 2000:158). The aforesaid plan was carried out as an integral part of anti-insurgency measures that included anti-indigenous civil-military cooperation and demographic engineering of the ethno-religious map of this mountainous border region that is reminiscent of Palestine, Bosnia and West Papua (“Irian Jaya”, Indonesia). 

In Bangladesh, there is a popular saying that the enjoyment of rights has to be negotiated through a struggle, great or small, since rights are not matters that can be ‘given’ by one to another. Negotiations, however, usually entail the use of incentives (‘carrots’) or sanctions (‘sticks’). The question, therefore is, do the Hill Tracts people have such carrots or sticks at their disposal? Conceptually, ‘sticks’ would perhaps include taking the dispute – over non-implementation – to a court, tribunal or arbitration body, whether national or supra-national, and ‘carrots’ could include such matters as trade and other benefits that would accrue to the state-party in implementing the agreement. 

The Elusive “Stick”: Limitations of Existing National and International Dispute Resolution Mechanisms

The people of the Chittagong Hill Tracts have learned, through the hard way, that there are no effective mechanisms available at the national, regional or international levels that can be invoked to help implement the unimplemented provisions of the 1997 Accord. It is true that national judicial mechanisms have not been fully explored in this regard, but even in the best conceivable scenario, the remedy would be limited to only implementable “rights” within the recognised juridical categories. Moreover, failure in a legal action would also most likely prevent political action on the part of the government, since the government would then no longer feel itself legally bound to carry out the concerned acts or omissions. 
The situation is somewhat similar at the regional and international levels. At the regional level, although there is a regional inter-governmental body known generally by its acronym, SAARC, the body has seldom gone beyond trade issues in its annual meets and its mandate does not include human rights or intra-state political agreements. At the international level too there is no body or mechanism to deal with disputes over rights based upon treaties or other political agreements. A somewhat limited method of redressal, by invoking the jurisdiction of the UN human rights mechanisms is theoretically available, but shortage of funds, and logistical difficulties in obtaining necessary information about the UN process, has restricted access to such mechanisms. This is quite a common phenomena among indigenous peoples in developing countries. In any case, the mandate of the concerned UN mechanisms is rather limited, and would exclude many fundamental matters of dispute that are arguably more ‘political’ than ‘legal’. Although there is room for more optimal uses of such juridical avenues, in the absence of a formalized mechanism to provide direct redress on disputes over rights based upon treaties and political agreements, the options will likely remain quite limited in scope in the near future. 

Big carrots, Small Carrots and No Carrots: Trade & Developmental Sanctions

When recalcitrant governments refuse or fail to implement treaties or other political agreements, there are hardly any “sticks” available to help the non-state parties. Thus, in many such situations, “it may make much more sense to talk of positive and negative inducements of  “carrots, no carrots or big carrots” (providing or withholding aid, loans or other trade, political office or financial benefits and opportunities) rather than about sanctions and “sticks”. Such an approach may also have the advantage of not unduly embarrassing the guilty party, especially if it is a state, as states are almost always concerned about their reputation and “sovereignty”. (Roy, 2003:27). In the case of the Hill Tracts, attempts to link human rights with development aid of OECD countries may have led, on occasions, to a reasonable degree of pressure upon the partially aid-dependent Government of Bangladesh. Trade sanctions, as previously imposed upon the South African apartheid regime, and currently imposed upon the military regime in Burma (“Myanmar”), is also another potential tool to induce implementation, but may be appropriate only in limited circumstances. 

A Retrospective View: Building Implementation Safeguards into Agreements

At the expert meeting on intra-state agreements in Spain that was referred to earlier, participants agreed that some factors were crucial towards the successful negotiation and implementation of intra-state political agreements, including the following: 

· “The inclusiveness of the peace/negotiation process;

· quid pro-quo arrangements in phased implementation;

· building implementation safeguards into the agreements;

· inclusion of arbitration, facilitation or mediation arrangements for certain aspects, components of peace and autonomy agreements.” (Ibid: 28) 
Among the strongest implementation safeguards that were identified at the above meeting were ‘entrenchment clauses’ to prevent arbitrary and unilateral reneague, revocation or repudiation of responsibiolities under such agreements. These included constitutional safeguards and international inter-state treaties. Certain aspects of the Mizoram Accord of 1985, for example are protected by a “double entrenchment” clause that prevents changes other than through a formal amendment of the national constitution of India (requiring a certain parliamentary majority and the consent of the country’s two legislative chambers) and the consent of the State Legislative Assembly of the province of Mizoram (Nunthera, 2002).The best example of protection of accords through international treaties is the South Tyrolean autonomy package that is guaranteed by a bilateral treaty between Italy and Austria. 

Future National and International Juridictions and Mechanisms: The Martinez Proposals 

Martinez’s suggestions (made in 1999) on possible mechanisms for overseeing the implementation of  treaties, agreements and other constructive arrangements include the vesting of a conflict resolution mandate upon the (then future) UN Permanent Forum on Indigenous Issues (Martinez, 1999: paras 313-315) and the creation of a special jurisdiction at the national levels incorporating a fourfold system of functions including (i) advisory, (ii) legislative, (iii) judicial and (iv) administrative (Ibid: paras 308, 309). Both of the above suggestions have been supported by indigenous peoples from different parts of the world, including from Asia and Africa, despite Martinez’s attempted refutation of the latter’s indigenous status (which is untenable legally, politically and morally). 

As regards the proposed international jurisdiction, the refusal to include conflict resolution among the mandated subjects of the Permanent Forum suggests, at least for the time being, that most member states of the United Nations are not keen to facilitate such mediation, arbitrarion or judicial mechanisms under UN auspices. The reticence expressed by a number of powerful and recalcitrant governments towards the collective rights of indigenous peoples, including treaty rights, as expressed at the 9th session of the UN Working Group on the Draft Declaration on the Rights of Indigenous Peoples (September, 2003) provides further evidence that such a development is unlikely within the United Nations system in the very near future. 

In comparison to the above, Martinez’s proposed ‘special jurisdiction’ at the national level, has, perhaps somewhat more hope of being realised, at least partially. The difficulty lies, however, in the risk of the vicious cycle-type situation mentioned earlier whereby one requires successful political lobbying to implement agreements, while many such agreements themselves are inevitably preceded by the exclusion of indigenous peoples from the usually majoritarian, and consequently, undemocratic, political process. Martinez is quite aware of this difficulty as he realizes that only “strong political determination” of non-indigenous leaders could facilitate such a process (Ibid: para 309). This suggestion, therefore, somewhat begs the entire question on the required political will to effect the necessary changes. The unhappy experience of indigenous peoples with political parties and mainstream electoral representative systems in different parts of the globe do not give us much cause for higher hopes in this regard (Wessendorf, 2001: 278-280).  

Resolving the Afro-Asian Problematique  

Despite the difficulties mentioned above, it is to be hoped that just forms of institutionalized mechanisms to deal with treaty and other rights of indigenous peoples at the national and international, levels will one day come into being, as suggested by Professor Martinez. Unfortunately, however, the aforesaid mechanisms are not deemed by Martinez to be appropriate for most indigenous peoples from Asia and Africa, barring a few notable exceptions such as the Ainu, Masai, San and some peoples in Siberia. This is because, according to Martinez, the former are not  ‘indigenous’ within the context of the juridical, political and human rights under discusión in his Treaty study, or within the context of other mechanisms and proceses within the UN system dealing with indigenous issues. Martinez also links the assertion of such indigenous identity with the threat of ‘balkanization’ of the states concerned (para 89) and suggests that the UN Working Group on Minorities is the appropriate forum for redressal of the rights of these peoples (para 90). 

The above stance of Professor Martinez has been refuted by a number of Asian and African indigenous people, especially those who participated in the sixteenth session of the UN Working Group on Indigenous Populations held in 1998, wherein Martinez’ study was formally presented (E/CN.4/Sub.2/1998/16). There are cogent reasons as to why Martinez’s views were unacceptable to them, and they include methodological, legal, political, moral, and practical considerations.  

Methodological 

Martinez’s conclusión regarding the Afro-Asian problematique is methodologically unsound, since it is not supported by a representative number of case studies or other research data that is qualitatively or quantitatively sound. Martinez himself admits that “[he] has not been in a position to assess all possible overlaps and contradictions of every treaty-related issue and the overall indigenous problematique in the African and Asian contexts” (para 80). One wonders whether resource constraints were partly responsible for this, since he has complained of a lack of sufficient resources during the course of his study (para 62). Whether or not that was actually the case, the natural inference is that, either such conclusions are based upon insufficient evidence, or are based upon irrelevant or extraneous considerations. 

Legal and Juridical 

The application of the term ‘indigenous’ to the Afro-Asian peoples under discussion is amply supported by various legal instruments and authoritative studies, including the indigenous peoples’ policies of the World Bank, the European Commission, and of the Government of Denmark, and more importantly, by the monumental study on indigenous peoples by Jose Martinez Cobo (1986) and the study on indigenous peoples and land by Professor Erica Irene Diaz (2000), the former chairperson of the UN Working Group on Indigenous Populations. Both of the aforesaid studies were far more ‘global’ in scope and perspective than the aforesaid Treaty study (which is largely oriented around North America), and seem to have obtained a deeper understanding of Asian and African indigenous issues than the latter. While not directly relevant towards the current discourse, it is difficult to resist the temptation to mention that both Cobo and Daes referred to the Chittagong Hill Tracts region, the homeland of this writer: Cobo to mention that the Government of Bangladesh had admitted in writing to him that there were people of ‘indigenous’ descent in the Chittagong Hill Tracts, and Daes to refer to the land-related conflicts between indigenous people and settlers in the CHT. Self-identification is a fundamental criterion of determining indigenousness, and this is respected in the growing body of what more and more jurists and scholars regard as customary international law, including in the Draft Declaration on the Rights of Indigenous Peoples as adopted by the UN Sub-Commission on the Prevention of Discrimination and the Protection of Minorities. 

Political 

Martinez’s stand is also not acceptable if we have regard to the overwhelming weight of political opinión of the indigenous nations, peoples and communities and their respective governments, institutions and político-juridical systems. Indigenous peoples of Asia and Africa are unequivocally regarded as indigenous peoples by themselves and by others, including legal instruments of many of the states that they live within (such as by Bangladeshi state law, for example, in the case of the indigenous peoples of Bangladesh, including in the Chittagong Hill Tracts region).  

Moral 

To deny indigenous status to the indigenous peoples of Africa and Asia would also be immoral, and clearly discriminatory against them. To hold that the indigenous peoples of the Americas and the Pacific basin are indigenous while their Asian and African counterparts are not, merely on the basis that certain indigenous Asians and Africans were colonised not by European adventurers (the blue water or salt water colonisers) but by darker-skinned nations from within their own continent, sub-continent or region, is quite ironic, to say the least. Therefore, such accidents of history should not be used to discriminate against the indigenous peoples of Asia and Africa. 

Practical 

Martinez has advised that the appropriate forum for resolving problems related to the indigenous people is not the indigenous peoples-related UN mechanisms such as the Working Group on Indigenous Populations, but the UN Working Group on Minorities (Martinez, 1999: paras 83, 90). This has moral as well as practical implications. Since Martinez has himself drawn attention to the difficulties in obtaining the protection of collective rights within the framework of minority rights within the United Nations system (Ibid: para 74), by effectively denying them indigenous status, Martinez is expecting the African and Asian indigenous peoples to seek the protection of their rights within the context of minority rights. How then, one may ask, would the land, self-determination and other collective rights of the African and Asian indigenous peoples be dealt with? Or is it conceivable that the logical conclusion of what I might call the North-American-Pacific problematique would be to deny altogether that these peoples have any collective rights at all? Should they also then, logically, be barred from attending the sessions of the Permanent Forum on Indigenous Issues as well?  

Balkanization or Denial of Self-Determination Rights? 

Given the extremely poor human rights record of numerous Asian and African governments that have continued to violate the human and political rights of their citizens of indigenous descent, and whose litanies are a regular feature of the UN Working Group on Indigenous Populations - whose current chairperson is none other than Profesor Martinez himself - it is surprising that he should have so much sympathy for the misplaced fear of ‘balkanization’ on the part of Asian and African states, rather than the miserable situation of the indigenous peoples of the concerned countries (para 89). It is well to remember, as rightly observed by Professor Rodolfo Stavenhagen, that it is the denial of self-determination rather than its invocation that is responsible for much of the violence one sees in many parts of the world (Stavenhagen, 1996:8), including in the ancestral homelands and territories of indigenous peoples within Asia and Africa.

Martinez’s North American & Pacific Problematique: The Prevention of  a Global Perspective 

Martinez has mentioned that in his initial research, he had focused, by what he calls “force of circumstance”, upon the situation of former European colonies of North America and the Pacific (para 108), although his mandate was decidedly “universal” (para 35). It seems that Martinez did eventually look at a number of relevant situations within Asia and Africa, but based upon the conclusions he has drawn in this study, it would appear that these were perhaps little more than cursory and casual readings of very limited number of situations, rather than expensive in-depth studies. It is difficult to escape the conclusión that this study never really went much beyond the heightened focus on a number of treaty situations in North America and the Pacific. The treatment of non-treaty agreements and ‘other constructive arrangements’, especially beyond the North American and Pacific contexts, is also skimpy at best. Therefore, the relevance of Martinez’s treaty study, including its recommendations, is perhaps best regarded not on a global scale, but within the confines of the treaty-related matters pertaining to North America and the Pacific, regarding which this work is no doubt of extremely high value. However, for a truly global perspective on the subject of treaties, and especially non-treaty agreements and other constructive arrangements on indigenous peoples, we will have to wait for future studies, hopefully to be sponsored by the United Nations itself. 
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