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1. In its resolution 2005/51, the Commission on Human Rights took note of the invitation by the Government of Mexico to host a meeting to contribute to advancing the adoption of the draft United Nations Declaration on the Rights of Indigenous Peoples. The workshop on the draft Declaration was organized by the Government of Mexico in cooperation with the Office of the High Commissioner for Human Rights in Patzcuaro, Michoacan, from 26 – 30 September 2005. 
2. On behalf of the Government of Mexico, the workshop was opened by Ms. Xóchitl Gálvez, General Director of the National Commission for the Development of Indigenous Peoples. Welcoming statements were made by an indigenous representative and the representative of the state governor of Michoacan, and the Mayor of Patzcuaro. A video message from Ms. Louise Arbour, High Commissioner for Human Rights, was shown. The statements of Ms. Xóchitl Gálvez and Ms. Louise Arbour are contained in annex I of the present report.
3. The workshop had the objective of providing a space of deliberation on possible avenues to solve pending issues of discussion and to generate an open and frank environment for the exchange of ideas, in support and as a contribution to the Working Group in charged of the negotiation of the draft Declaration. Its aim was to provide an opportunity for informal discussions among the participants with the purpose that some of the obstacles to the adoption of the draft Declaration could be reduced and that this would contribute to progress at the next session of the Working Group in charged of the negotiation of the draft Declaration in December 2005 and January-February 2006.
4. The workshop had as reference documents, the draft of the Sub-commission for the Promotion and Protection of Human Rights as well as the report of the 10th session of the Working Group on the draft Declaration (E/CN.4/2005/89 and Add. 1 and 2).
5. The Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples participated in the workshop. Approximately 90 participants took part including representatives of Governments, indigenous organizations and experts, academic experts, NGOs and representatives of international organizations, who intervened in their personal capacity. A list of the participants is contained in annex II of the present report. 
6. The workshop was organized around three themes: self-determination; land, territories and natural resources; and general provisions.
7. In order to maximize participation and stimulate dialogue, the substantive thematic discussions opened with presentations by representatives of governments, indigenous representatives and academic experts. Each of the sessions was moderated by different facilitators and had two rapporteurs. The working methods allowed for a wide involvement of the participants in the substantive discussions and the formulation of proposals.
8. The participants expressed their political will to advance in the work and to collaborate in the pursuit of solutions to enable the adoption of a strong, vigorous and inclusive Declaration, in the context of the Working Group charged with the negotiation. 
9. The present report includes the summaries under each of the themes as well as conclusions prepared by the Mexican delegation, as a contribution to the process. It has the value of an exploration exercise aimed at bringing positions closer in regards to pending issues of the Declaration, in the hope that it is of use at the 11th session of the Working Group.  

Self-determination
The discussion of this issue was characterized by a high level of consensus and by the strong commitment to make additional efforts that allow reaching a definitive agreement in December.

This discussion was enhanced by the recent adoption by the Heads of State and Government, of the outcome document of the World Summit 2005, in the framework of the High-Level Plenary Session of the General Assembly, which consolidates the recognition of the term indigenous peoples, and makes a commitment to uphold the human rights of indigenous peoples.

Paragraph 127 of the outcome document reaffirms the commitment to continue making progress in the advancement of the human rights of the world’s indigenous peoples at the local, national, regional and international levels, including through consultation and collaboration with them, and to present for adoption a final draft United Nations Declaration on the Rights of Indigenous Peoples as soon as possible.

Presentations by experts

The debate began with presentations by academic experts and indigenous and governmental experts.

The experts underlined that the draft Declaration does not aim to propose new principles of international law, but builds upon and affirms existing ones, which have been recognized in international jurisprudence, international instruments, as well as in customary law.

It was explained that there are two forms in which self-determination has been implemented in the framework of the United Nations.

· The implementation of this principle of international law to the trust and non-self governing territories in the context of decolonization (Chapters XI, XII and XIII of the UN Charter), framework in which the following two resolutions of the General Assembly are relevant:  1514 (XV) on the “Declaration on the granting of independence to colonial countries and peoples”, and 2625 (XXV) on the “Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States in accordance with the Charter of the United Nations”.
· As a fundamental and collective human right (common article 1 of the International Convenants on Civil and Political Rights and Economic, Social and Cultural Rights).

It was mentioned that the right of self-determination is a complex issue in international law and its implementation has been uneven, because of political reasons. The aim of this Declaration should be to affirm the right of self-determination to indigenous peoples, not to address unresolved issues of international law in a wider context. 

Experts underlined that the right to self-determination of indigenous peoples has to be seen in a positive context, as the basis of dialogue, as a catalyzer of delayed participation in state-building and as a basis of construction of a new relationship between indigenous peoples and the State as partners, which secures peace, development, coexistence and common values.

Debate

From the debate surrounding article 3 of the draft Declaration, the following trends were observed:

· There is common ground that the recognition of the right to self-determination of indigenous peoples is a tool to prevent discrimination and oppression of indigenous peoples and to trigger solutions to correct historical injustices and to build a new relationship between the State and indigenous peoples in a partnership context.

· It is feasible to reach an agreement based upon the current text of article 3, insofar as the right to self-determination of indigenous peoples is no longer questioned. Precisions and nuances could be introduced, preferably in other parts of the Declaration. 

· There is a relationship between article 3 of the draft Declaration with other articles, such as article 31 and 36. In regards to article 31, it was noted that the Spanish translation needs to be reviewed. In respect to article 36, it was pointed out that the draft Declaration should not only refer to historical treaties but must recognize the right of indigenous peoples to enter into new treaties.

An extensive debate on the implications of this recognition in relationship with common article 1 of the International Covenants took place. In the exchange of views, it was stated that the international principle describes the State in regards to its population and that, historically, the term “peoples” has been interpreted to describe the entire population of a State. It was added that there is a need to avoid discrimination against other groups and, for that reason, a direct relationship between common article 1 of the Covenants and article 3 of the draft Declaration continues to pose some difficulty that will need to be addressed.

It was also underlined that there is a need to avoid interpretations and wording that could result in discrimination against indigenous peoples and their rights, or that are based upon arguments or fears that may exist, in particular, regarding territorial integrity.

Although extreme situations were mentioned, there is a common ground not to center future discussion on them, but on the application of the right in regards to indigenous peoples, in the context of the new relationship with the State.

Various proposals presented in the framework of the Working Group were also analyzed. In this context, with the aim to address legitimate concerns, it was underlined that the right of self-determination established by international law, should not be conceived in absolute terms.

It was thought that a positive language addressing the legitimate concerns as well as the specificities of the application of this right for indigenous peoples is preferable to introducing safeguards or limitations which may result discriminatory.

Taking into account the objective of the Declaration, the value of establishing new partnership relationships between indigenous peoples and the State was underlined, which contributes to preserving territorial integrity and avoids confrontation.

Another issue analyzed was the application of the principle of self-determination from a historical perspective, recognizing the difficulties that this perspective brings. It was expressed that the debate, in order to be fruitful, should focus on the application of this right in the present and future time and to indigenous peoples.

Conclusions

The recent recognition of the term indigenous peoples by the Heads of State and Government and the reaffirmation of their commitment to the advancement of human rights of indigenous peoples opens the door to an agreement on current Article 3 of the Declaration.

The inherent implications of this recognition should not be interpreted in a limited or discriminatory manner for indigenous peoples, even though there are some legitimate concerns of States that should be addressed. 

Those concerns could be solved through the inclusion of positive language, preferably in the preamble of the Declaration and eventually in its operative part, as a follow up of Article 3, rather than by the introduction of safeguards.

The recognition of the right of self-determination of indigenous peoples establishes the basis for a new relationship with the State, in a spirit of partnership, thus enhancing peace, development and common values, purposes that should be fully reflected in the Declaration.

Consideration of the right of self-determination in non propitious context should be avoided, including inappropriate or inadequate interpretations, or out of context.

Agreement on Article 3 at the next session of the Working Group is not only possible but also highly needed in order to advance in the negotiations, since other rights included in the Declaration derive from the recognition of the right to self-determination.

Lands, Territories and Resources
The issues contained in Part VI of the Draft Declaration (articles 25 to 30) refer to aspects that have been and are highly significant for indigenous peoples and constitute the central theme of their demands, in a manner closely linked to the issue of self-determination.

During the debate, some of the issues that remained pending in the 10th session of the Working Group and which are reflected in paragraphs 26 to 39 of the corresponding report (E/CN.4/2005/89) were elucidated.

These matters have, at the same time, produced concerns by governments, insofar as they understand them as linked to the territorial integrity of the State, public order issues, the balance in the access to resources by the totality of their population and the utilization of strategic resources. In this regard, the main points of debate are related with:

(i)  the scope of the category “territories”, in connection with the territorial integrity of the State and with the broadness and diversity of the indigenous demands;

(ii)  the scope and depth of the category “traditional occupation”, in connection with the real possibilities of restitution; and

(iii)  the issue of the consequences of the recognition of rights and of the procedures that allow to deal with them, while at the same time fairly resolving third parties’ interests and general public interest, including the utilization of strategic resources, which have legitimately been established in such territories.

It is evident that the category of “territories”, as demanded by the indigenous peoples and as used in the Draft Declaration, does not jeopardize the territorial integrity of the State. There are precedents in international law and abundant arguments in doctrine and in practice (ILO Convention 169, decisions of the Inter-American Court of Human Rights and others) which are sufficiently clear in this respect. 

Also, the combination of terms used in the articles in question (lands, territories, natural resources, waters, coasts, etc.) represents an important effort to demonstrate the broadness of the concept and of the diversity of situations in which indigenous peoples find themselves. In this context, the pertinence or not of establishing a list was discussed, and of the consequences that these expressions may have regarding the regime applicable to those resources considered by some States as strategic.

The use of the expression “traditionally possessed, occupied or used” is an appropriate alternative to refer to the base that provides legitimacy to the claims of indigenous peoples, beyond and independent of the historical or current juridical condition of such situations. Nevertheless it leaves standing the concern over the real extension and the historical depth of those territories, with effect of their restitution. This is particularly problematic regarding legitimate possession, occupation or use, which may have been established by third parties in an exclusive or concurrent manner. 

Article 25 relates to the scope of the right to maintain and strengthen their distinctive spiritual relationship, and article 26, to the right to possess, develop, control and use lands and territories, without reducing them to a relationship of ownership. Related concerns are addressed with the obligation of the State to establish mechanisms or remedies to define their scope and to resolve with satisfaction.

In general, it can be considered that a possibility of general agreement over the different articles of this chapter – in particular over articles 25 and 26- may be found in articles 26 bis, particularly if is sufficiently broad in temporal terms, and article 27.

References were made concerning the contemporary meaning of the term “permanent sovereignty over natural resources”. It was, among others, clarified that the principle of “sovereignty” within the framework of national resources is different from the meaning of the sovereignty of the State.

Various suggestions were presented in order to try to respond to the concerns that remain pending in this issue, which could be retaken in the Working Group’s meeting to be held in December.

It was suggested that a technical revision be made regarding the legal terms used in the different working languages.

Article 25

Regarding the issues that remained pending of further discussion after the debates held during the Working Group’s 10th session, some clarifications that may be of relevance were provided.

It may be interpreted that the legal consequences regarding property, possession and control of the lands, territories and resources does not necessarily apply in this context, insofar as this article focuses on protecting the rights of indigenous peoples to maintain and strengthen their spiritual relationship with such lands, territories and resources. Fears regarding the possibility that claims could be presented which may result very difficult to fulfill in this context, should be concentrated in article 26 bis of the draft Declaration. 

It was suggested that the aspect of the access thereto should be strengthened, in order to ensure the survival of indigenous peoples through the reproduction of their culture, as well as to extend this right to nomadic or trans-boundary indigenous peoples. To respond to these concerns, it could be explored in the future to add a second paragraph based on paragraph 1 of article 14 of ILO Convention 169.

Additionally, a very important clarification was the statement that the term “territories” refers to the material space that permits the survival of indigenous peoples as such and the reproduction of their culture and in no way means nor is equivalent to the term “national territory” or to the concept of “Nation-State”. This may dissipate the fears that exist in the States regarding the use of such term. Moreover, it was proposed that this be clarified in an explanatory note regarding the content of the Declaration.

In regards to the latter, general definition of the term “territories” that is inclusive both for indigenous peoples and for States would be of great utility. In this last respect, some legislation was mentioned as an example, which may serve as a basis for future works.

Additionally, regarding the aspects over which indigenous peoples have a right to maintain and strengthen their own spiritual and material relationship, there was a proposal to include the phrase “among others”, in order to indicate that it is an illustrative and not a limitative list.

Article 26

It was suggested that this article may begin with a reference to the right of ownership, possession, control and use of the lands and territories of the indigenous peoples, to then explain the obligations of the States. It was also considered crucial to recognize the traditional relationship with lands and territories. The protection derives from an ancestral relationship and not necessarily as a result of the property entitlement. It was considered important to establish a connection between the recognition of the rights of indigenous peoples to lands, territories and resources and the recognition of the systems of indigenous peoples for the recognition of land-tenure.

It was also stated that in article 25 it is possible to preserve the reference to lands, territories and resources that they have traditionally possessed, occupied or used, because such article focuses on the spiritual relationship. On the other hand, article 26 should distinguish if there is possession or not. There were various suggestions to resolve this issue, including the possibility of retaking language contained in paragraph 1 of article 14 of ILO Convention 169. The remedy provided for in article 26 bis and the provisions of article 27, could resolve the historical character when the possession has not been legally recognized.

Regarding the importance of including subsurface resources, as well as the need to attend to the cases in which the State preserves the property over such resources, a proposal was presented in the sense of reproducing the text of paragraph 2 of article 15 of ILO Convention 169.

Article 26 bis

In order for States to grant recognition for the lands and territories derived from traditional occupation, they are requested to establish fair and equitable judicial remedies.

The differences between the participation of indigenous peoples in consultations and in judicial processes were mentioned. It was proposed not to mention the right of indigenous peoples to be consulted in judicial processes, given that they are parts in those processes. In this sense, it was proposed to reformulate the second paragraph of this text in order to state that indigenous peoples have the right of participating fully in any judicial processes that affects them.

Also, a proposal was presented to broaden the type of internal procedures, in order to include administrative procedures or mediation.

Article 27

More than political differences, the difficulties that were presented in this article are of a technical legal nature. 

With the purpose of bring positions nearer, mention was made to the possibility of using the general term “redress”. At the same time, the following alternative and subsequent forms of redress were mentioned, derived from the obligation of full reparation: restitution, compensation in kind and compensation in money. In such regard, it was mentioned that these forms could be applied solely or in combination, but that they must be used in such subsequent order, subject to the limitations on possibility and proportionality established by applicable international law.

Some delegations indicated that article 27 could be unified with the 26 bis.

Article 28

A division of the text, by means of introducing a new article 28 bis, was proposed.

There was support for a proposal to include the issue of transportation of hazardous materials through the lands and territories of indigenous peoples. It was also suggested that the necessary assistance should be provided at expressed request, instead of any assistance available for this purpose.

Article 28 bis

On the one part, there was support for the idea of maintaining in preambular paragraph 10 a mention of the need for demilitarization.

On the other, in the cases in which activities of humanitarian or civil nature are carried out by the military or any similar force, those should be subjected to safeguards consisting in the respect of human rights and international humanitarian law, and should be regulated by the law, in full consultation with the indigenous peoples.

Article 29

The Declaration should provide means to help protect the heritage of the indigenous peoples. It was recognized that the system of intellectual property does not recognize the collective property right of cultural and intellectual heritage, including tangible and intangible manifestations, of the indigenous peoples. It was also considered that the recognition of such collective right includes very diverse aspects, reason for which the wording should be presented as examples or in a broader or more general formulation.

The issue of genetic resources was not directly discussed, but it was mentioned that it could be included in a general way, instead of including lists that may end up being restrictive.

Article 30

The additions included by the Chairman-Rapporteur in his proposal were commented positively, and some elements were stated which could strengthen it, particularly those related to the prior, free and informed consent.

In general, the convenience of not including in this article the issue of the mechanism or procedures of indigenous peoples was stated, as its definition is an expression of the right of self-determination. It is not a question to be defined by the States.

Regarding the third paragraph, there were proposals to strengthen it, by including the need to have the agreement of the indigenous peoples. There were also comments in favor of eliminating such paragraph based on arguments that it was discriminatory, due to the fact that States have national tribunals or administrative procedures to solve this type of claims for the whole population, including indigenous peoples.

In connection with the issue of consent, there could be debate over the provisions which would be necessary in the event that consent is granted based on limited information. It was suggested also that the debate could take into consideration the nature of the projects.

Regarding the mechanisms for redress, it was recommended to use this formula (redress) instead of the term “reparation”.

Finally, a proposal on the rights of indigenous peoples regarding possession, ownership and control of surface and subsurface resources was re-presented.

General provisions

The panel discussion on the theme of general provisions was felt of critical importance as any agreement on general provisions will prove valuable in solving pending issues that cut across the draft Declaration, and vice versa, and will facilitate the adoption of articles and the Declaration as a whole. 

The debate departed from the discussion of articles 1, 2, 39, 44 and 45. Reference was made to the outcome of the informal consultation held during the last session of the Working Group in December 2004 and other proposals that aimed at identifying issues that should be addressed in order to echo positively on the discussion related to clusters of rights close to consensus.

Many participants were of the view that more time should be devoted to cross-cutting issues. A constructive dialogue took place around 1) the issue of collective rights and human rights, 2) the issues of self-identification, 3) the issue of third party rights. Also, the balance between individual rights and collective rights of indigenous peoples, the international obligations of States and the question of national order were raised. 

In regards to the issue of collective rights, it was pointed out that the debate should be centered on the enhancement of the current system of human rights and on how best it could be expanded to favour collective rights. It was recalled that in the search to expand human rights, special measures to address disadvantage had been and could be elaborated in international instruments and domestic law. It was thus suggested that new concepts such as those being developed in the draft Declaration could be incorporated into the existing human rights framework. 

The importance of harmonizing collective rights with individual rights, was underlined, and its was suggested that this could benefit indigenous peoples. In this context, the importance of protecting the rights of indigenous women and children was mentioned. 

Participants considered that in order to resolve outstanding issues and accommodate the concerns expressed in these articles, further discussion was needed regarding various proposals, including preambular paragraphs 15, 15 bis, 18bis and a new preambular paragraph 15 ter. 

A request was put forward to have a dedicated time-frame to discuss the issue further during the next session of the Working Group in December 2005 and reach an agreement to advance the negotiation on other pending issues.

Article 45 of the Declaration was also discussed at length and its relation with article 3 was noted.

In conclusion, it was noted that many useful proposals and comments had been made that could be the basis for agreement and might help to accommodate both the concerns of States and indigenous peoples without holding back the development of international law. It was also stressed that States have the obligation to protect the human rights of all and, in cases of protection gaps, to take strengthening measures. 

The panellists and participants concluded that the discussion on cross-cutting issues should be considered as a priority to advance the negotiation on other articles and contribute to the adoption of key articles at the next session of the Working Group.
Statement of Ms. Louise Arbour, High Commissioner for Human Rights
Patzcuaro, 26 September 2005

"Dear participants, 

I would like to send you my greetings and best wishes for the fruitful workshop that you will be starting this morning on the draft United Nations declaration on the rights of indigenous peoples. I congratulate the Government of Mexico on this timely initiative especially in the context of the commitment of Heads of States and Governments on 15 September 2005 to present for adoption a final draft United Nations declaration on the rights of indigenous peoples as soon as possible. My office has worked closely with the Government of Mexico to contribute to the success of this workshop and remains fully supportive of the efforts of all participants. 

I consider the adoption of the declaration by the General Assembly as the foremost goal for the United Nations in its work directed towards indigenous peoples. It would be a credit to the organization to announce in the early part of the Second Decade on the world's indigenous people that consensus had been reached on the rights that all indigenous peoples should enjoy. This workshop can play a useful role in bringing participants closer to that consensus. There are still outstanding and difficult areas of discussion including but not limited to the recognition of the rights of indigenous peoples to self-determination and to lands and resources. Recent sessions of the working group on the draft declaration have shown that further understanding of these rights is needed, in particular with regard to their practical implementation.

You will also and above all have an opportunity to meet informally, outside the pressures of the formal setting of the Palais des Nations, and without immediate expectations of reaching definite agreements. You can brainstorm, try out options and look at wording that might help build the consensus that is indispensable if a declaration is to be adopted by all States. You may also explore some of your working methods and consider ideas for facilitating dialogue at the next session of the working group in December. Above all, I am sure that the hospitality of the Mexican Government and the beautiful setting of Patzcuaro will go a long way to ensure a successful outcome of this timely workshop.

I wish you every success."
Statement of Xóchitl Gálvez Ruiz

Director General of the National Commission 
for Indigenous Peoples Development (
At the beginning of the third millennium, indigenous peoples’ demand to States and society still remain unanswered. I am joining my voice to that of the millions of indigenous people of Mexico, the Americas and the whole world. 

Delays in the fulfilment of indigenous peoples’ rights must be addressed urgently. It is fundamental to respect their rights;  to combat the discrimination against their ways of life, languages, views of the world, habits and customs; to preserve their own languages, traditions, and knowledge systems and allow them to pass them on to future generations; to give to peoples and communities the same level of quality and access, among others, to health and education services which the general population enjoys; to accept the differences and reflect in the education systems the multicultural nature of societies and include the values necessary to live together in diversity. 
The indigenous peoples of the world demand, and should be given due consideration, when decisions that affect them are taken.  They want to be consulted and participate in an informed way. Thus, their participation in the formulation, planning and implementation of programs and public policies is indispensable. 
It is crucial to advance in the recognition of the right to legal protection of biodiversity and genetic resources existing in their territories, as well as to collective intellectual property of their knowledge systems and technologies. With that, indigenous peoples will be in better position, and with more resources and possibilities, to confront the challenges posed by the global economy; to advance in the fight against poverty; and to promote their development. 
Within the United Nations framework, the international community has dedicated over two decades to discuss and elaborate a draft Declaration on Indigenous Peoples. The Sub-Commission for the Promotion and Protection of Human Rights adopted a text, which government representatives and indigenous peoples have been discussing. During recent years there have been proposals that have not reached a consensus. This has led to great frustration, mainly among indigenous peoples, as their historical demands are not being recognized.  
The last time this frustration was evident was during the second part of the Tenth period of session of the Working Group on the Draft United Nations Declaration on the Rights of Indigenous Peoples, in November last year in Geneva, Switzerland.  
In this session very complex issues were dealt with: self determination, land, territories and natural resources and the so called general provisions (collective character, self identification, rights of third parties, international State obligations, national security and individual responsibility). 
During the negotiations opposing, apparently irreconcilable, positions became clear. I would like to stress that these do not need to be irreconcilable positions. This situation is due, in my opinion, to a lack of a more open and objective discussion, as well as to a perceived atmosphere of lethargy and blockage. 
In the latest meeting, the Mexican delegation sought common points among indigenous and non indigenous representatives and, overall, encouraged convergence in the negotiation process. 

That was the context in which Mexico proposed the convening of a workshop between sessions, with an ample participation of indigenous and governmental experts, as well as specialists in legal and other issues, to try and overcome the blockage in the treatment of fundamental issues in the Declaration, such as self determination and land and territories.  
Mexico is committed to realizing this workshop because we are convinced that, through dialogue, compromise and good will, it is possible to obtain a solid, inclusive, and satisfactory Declaration, both for States and indigenous peoples.  

And, here we are. 
The advances in the negotiation process have been very slow, but it is also true that, in recent months, there has been a rapprochement of positions. With political will from both sides, we can get a bit closer. It is necessary to chose between consolidating the advances or recognizing our incapacity to dialogue and reconcile positions and interests. 
It is necessary to find a balanced position that responds to the indigenous peoples’ ancestral and genuine demands to recognize their right to self determination. Their rights to freely define their political situation and promote their economic, social and cultural development, without requiring the breaking of the territorial integrity, sovereignty, or political unity of States.  

I invite all participants to open their minds, spirits and hearts to engage in a dialogue that will allow us to understand the concepts in depth, the different contexts where these are applied, and the eventual need to develop a consensual dialogue that helps understand and correctly express the different realities. This is necessary because the traditional concepts of international law cannot be applied in an automatic way without creating frictions and confrontations. Let’s make an effort to listen and understand. Maybe it could even be possible to modify and not always reiterate positions. 

It is not our goal to generate a parallel negotiation exercise to the negotiation that is taking place in Geneva. It is more an invitation to create a new atmosphere of dialogue that enhances the efforts of the Working Group.  
If this is achieved we will have reached our objective: to open the way to a new form of relations between States and indigenous peoples. I invite you to do your best to realize this aim.
Thank you very much.
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