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Dear all, 

In preparation for a forthcoming thematic report to the 26th session of the Human Rights Council (June 2014), the Special Rapporteur on extreme poverty and human rights, Magdalena Sepúlveda Carmona, invites civil society organizations and National Human Rights Institutions to submit contributions on the human rights impact of fiscal and tax policy.   

The report will apply human rights principles and standards to different practices for revenue-raising, taxation and expenditure, with the objective to: (1) identify current trends in fiscal and tax policy and their impact on human rights, especially those of persons living in poverty; (2) highlight concerns raised by particular policies on taxation and spending, as well as good practices; (3) make concrete recommendations to States on how to ensure fiscal and tax policy is in accordance with human rights obligations.

The report will consider issues such as tax revenue and distribution, taxation of corporations and the financial sector, intergovernmental tax cooperation, tax evasion and illicit financial flows, austerity measures, and distribution of public expenditure.

The Special Rapporteur welcomes the submission of research studies or reports on this topic, particularly those examining how fiscal and tax policies impact the human rights of persons living in poverty. In particular, answers to the questions below are sought in order to collect views of civil society on policies and practices in various countries. Please note that it is not necessary to reply in full to all the questions; partial responses are also welcome.


This Memorandum to the Consultation on the human rights impact of fiscal and tax policy is a partial response to this questionnaire, which is based on my current, comparative research on the effects of the Eurozone crisis to the protection of socio-economic rights. In a forthcoming publication, ‘PIGS and Pearls: State of Economic Emergency, Right to Resistance and Constitutional Review in the Context of the Eurozone Crisis’, accepted by the Vienna Journal on International Constitutional Law, I review several judgments of the Portuguese Constitutional Court, which relate to austerity measures (specifically cuts in wages, pensions, and some welfare benefits). I consider the legal analysis of the Portuguese Constitutional Court exemplary in the way it seeks to protect vulnerable groups, such as pensioners and the unemployed, from far-reaching cuts in public spending. Most notable among the Court’s reasoning are the concept of the ‘limits of sacrifice’ that e.g. public employees may be subject to in relation to cuts to their wages and pensions. By introducing this concept, the Court seeks to protect a socio-economic right to a minimum decent existence, which provides a safeguard against destitution. I have provided the relevant excerpts from my article under Question 2 in relation to Spending.

This protective approach and best practice of the Portuguese Constitutional Court has to be distinguished from the indiscriminate heavy taxation practised by the Greek State in response to the financial crisis. I simply mention for your consideration the relevant interventions of the Greek Ombudsman in this respect and provide the relevant links (in Greek) under Question 4 in relation to Taxation. 



Taxation

1.	Is your government’s tax policy compatible with the obligation to use maximum available resources to realize economic and social rights? If not, why?  Do obstacles of a national or international nature impinge on your government’s ability to mobilize the maximum available resources through taxation?
2.	In general, would you say that the tax regime is regressive or progressive? Why? Please provide examples (for instance: proportions of wealth, income, and consumption taxes in total revenue; distributional impacts of tax schemes between and within households, including deduction and exemptions for women, people living in poverty, single household heads, or based on marital status). What are the shares of tax revenue paid by different groups and the rate of taxation on different social groups?  
3.	What is the tax/GDP ratio of your country?  Would you say that the tax regime allows the State to: a) raise adequate resources to ensure the realization of human rights, including sustainable financing of social protection systems; b) mitigate poverty and inequalities; and c) ensure that rights of disadvantaged and marginalized individuals and groups are not disproportionately affected? Please explain. If the answer was negative, why are different rates or other types of taxes not in place?  
4.	How does the government guarantee that the design and implementation of taxation measures, as well as monitoring of their impacts, are carried out in accordance with principles of public participation, transparency, non-discrimination and accountability? Are there special mechanisms to protect these guarantees, in particular for marginalized and vulnerable groups?
Taxation of real property in Greece has become a disproportionate fiscal burden, which leads to de facto forfeiture of property. This has been the opinion of the Ombudsman in a particular collective case:
http://www.synigoros.gr/?i=state-citizen-relations.el.aksia_akinitou.132589
Finally, since summer 2012, the Ombudsman has expressed the view that the emergency fiscal measures taken by the Greek State have a disproportionate effect on vulnerable groups of the population
http://www.synigoros.gr/resources/docs/304579.pdf
[bookmark: _GoBack]
5.	If the government has recently introduced tax cuts, which sectors of society have benefited most? How has your government justified any reduction in revenue, which may result from these tax cuts? What is your country’s corporate tax rate? 
6.	What is the fiscal pressure on the financial sector? Would you characterize the financial sector as paying a fair share of taxes? On what basis?
7.	Are there any particular industries that receive tax subsidies (for example, agriculture, housing)? Are these subsidies related to government’s commitments to specific human rights (for example, right to adequate housing or food), or do they follow other human rights-based rationale? 
8.	Has your government proposed or supported increased intergovernmental tax cooperation? What is its official position on tax havens? What is its official position on illicit flows of capital, e.g. measures to stop transfer pricing, proposals on country-by-country reporting, automatic exchange of information, disclosure of beneficiary ownership?
9.	Has your government proposed or supported international tax policies such as a financial transactions tax? If so, please specify in which form. If not, please explain the nature of its objection. Do revenues from such taxes (if in place) go into general revenue or are they earmarked for specific sectors or programmes? If the latter, which programmes?
10.	Is your government party to international investment or trade agreements that curtail your country’s capacity to levy taxes, or the capacity of your partner country/ies to levy taxes? Is your government party to investment contracts or concessions that restrict your government’s ability to levy taxes on certain companies or sectors? What measures (if any) were taken to mitigate impacts of these limitations on your country’s (or other countries’) ability to raise adequate resources in order to fulfil human rights obligations? 
Spending 

1.	Are gender equality and economic and social rights criteria considered in budget planning and execution? If so, how are they integrated and monitored? Since when? Have you or your government been able to track the effect of these criteria? If so, what results have you obtained by applying these criteria?  
2.	Has your government engaged, or is it planning to engage, in fiscal austerity measures, such as cutting spending on social services? If so, what safeguards did, or will, it put in place to ensure that such measures are consistent with human rights obligations? Are the cuts temporary or permanent? Are they necessary in the sense that their absence would have meant greater harm to economic and social rights of the population? Has the government identified the minimum content of rights that should not be affected? Have the cuts been accompanied by mitigating measures to ensure that vulnerable and marginalized populations are not disproportionately affected?  If yes, please provide examples of some of those measures.

The Portuguese Constitutional Court, which was instituted under Article 221 ff. of the Portuguese Constitution, is a typical example of a Kelsenian constitutional court. The PCC has been called three time to judge the constitutionality of austerity measures, in Judgments 396/2011,[footnoteRef:1] 353/2012[footnoteRef:2] and 187/2013,[footnoteRef:3] which concerned cuts in wages, benefits and pensions for employees in the public sector.[footnoteRef:4] In the first of these judgments, the PCC held that the cuts were in conformity with the constitution, whereas in the latter two, the PCC considered that the further proposed cuts exceed the ‘limits of sacrifice’ that employees in the public sector might be called upon in the equal distribution of taxes. The next sections provide a more in-depth examination of the parameters of constitutional review in each judgment. [1:  Portuguese Constitutional Court, Judgment 396/2011 (Diário da República, 2.ª série — N.º 199 — 17 October 2011) 41100.]  [2:  Portuguese Constitutional Court, Judgment 353/2012 (Diário da República, 1.ª série — N.º 140 — 20 July 2012) 3846.]  [3:  Portuguese Constitutional Court, Judgment 187/2013 (Diário da República, 1.ª série — N.º 78 — 22 April 2013) 2328.]  [4:  At the time of going to press, a fourth judgment of the PCC (474/2013) was handed down, which struck off as unconstitutional a law for the increased mobility and staggered redundancy of public sector employees as a violation of proportionality in the constitutional guarantee of secure employment. It is interesting to note that one of the arguments of the PCC was that public sector employees have had their salaries reduced in order to retain the financial viability of the public sector and it would be unfair for them to be dismissed.] 


i. Judgment 396/2011
The main austerity measures contained in the 2011 budget provided that salaries of public employees that exceeded 1500 euros, would be reduced from 3,5% to 10%, according to how high they were. Specific reductions were also made to the salaries and benefits of the judiciary. 
The PCC embarks on constitutional review by first determining whether the measures under scrutiny are permanent or of definite duration, as the relevant provisions in the 2011 Budget did not determine any date of termination for the cuts in salaries. The PCC considered that they aim directly to reduce the amount of fiscal expenses for the relevant year and therefore have annual validity.
Having established that the measures under scrutiny are only temporary, and thus implicitly suggested that they are low intensity interferences in terms of constitutional review, the PCC goes on to examine whether the cuts in wages are constitutional. The PCC held that there is a right to remuneration, but no right to the irreducibility of wages. In this sense, the constitutional conformity of the measures under scrutiny are to be evaluated by reference to the principles of protection of legitimate expectations and equality.
The PTC confirmed that the employees in the public sector had a legitimate expectation not to have their salaries reduced, because of the previous, nearly continuous annual increases in salaries in the public sector. This situation legitimised an expectation that the salaries will at least remain the same and the making of choices and the formation of life plans based on the continuation of this situation.
However, these legitimate expectations are prima facie outweighed, under current circumstances, by the public interest. 
In relation to whether the measures under scrutiny violate the principle of equality, the PCC makes a direct reference to the issue of whether the salary cuts were necessary, or whether there were other legislative options open to tackle the deficit. The PCC is careful not to meddle in this debate and shows deference to the political choice of the legislator to tackle the deficit by introducing cuts in wages. The PCC is satisfied that the salary cuts are ‘within the limits of sacrifice’: the reductions are temporary, they do not apply to lower scale salaries, they are staggered and do not exceed 10%. In this way, the PCC considers that the difference in treatment between employees in the public sector, who have their salaries reduced, and other employees, is not unconstitutional. 

ii. Judgment 352/2012
The austerity measures contained in the 2012 budget provided for further reductions in salaries and pensions in the public sector. One major difference in the 2012 budget was that the austerity measures would also apply to pensioners. Public sector employees and pensioners, whose salaries or pensions exceeded 1100 euros, would receive neither holiday nor Christmas pay, which were suspended. Employees or pensioners in the public sector who earned salaries between 600 and 1100 euros would receive holiday and Christmas payments that were substantially reduced. Some disability pensions were exempt from this measure. 
The PCC commences the constitutional review by noting that the Budget law expressly states that the measures complained of will be of temporary duration. It then proceeds to calculate the effect that the new measures will have on salaries and pensions in the public sector.[footnoteRef:5]  [5:  This amounted to roughly a reduction 14,3% for most employees.   ] 

The PCC also highlighted that pensions and salaries in the public sector had been frozen for a number of years. This freeze, joined together with inflation, had also resulted in a real reduction in salaries and pensions, equivalent to the inflation of those years.
The PCC then concentrates on the question of equality before public burdens. The PCC repeats verbatim the reasoning of Judgment 396/2011 and concludes that some differentiation is indeed permitted between those in receipt of public funds and those working in the private sector of the economy. It cannot be accepted that, in the current economic and financial context, any measure of reducing the salary of only the former, is unjustifiably discriminatory. However, the PCC considers that the present measures exceed the limits of permitted differentiation. The PCC states:
Even though the measures of the previous budget were within the limits of the required additional sacrifice, the increase by a new reduction of 14.3% of annual income, which would more than triple, on average, the amount of the initial reductions, attains a percentage value of such high degree that it now becomes evident that these limits have been exceeded. 
The PCC also signals to the legislator that there were alternative options available to reduce the deficit, either on the expenditure side, or on the revenue side.
The PCC then proceeded to mitigate the impact of its judgment on current fiscal policy, by restricting the temporal effect of the declaration of unconstitutionality, according to the terms permitted under Article 282 para. 4 of the Constitution. The suspension of Christmas payments, which had already taken place, was not overturned.[footnoteRef:6]  [6:  It must be noted that this interpretation of the Portuguese Constitution, so that the PCC would be legitimised to restrict the temporal effect of the declaration of unconstitutionality was heavily criticised in three out of the five minority opinions in total. ] 


iii. Judgment 187/2013
The PCC’s thorough approach to constitutional review of austerity measures continued in its Judgment 187/2013, where, yet again, austerity measures in the Budget for 2013 were placed under constitutional scrutiny. 
For reasons of brevity, this analysis will refer only to the reasoning which underpins the findings of the unconstitutionality. The PCC held that, from a series of measures which were brought under constitutional review, only the measures to suspend holiday pay as well as to reduce sickness or unemployment benefits were unconstitutional.  
The PCC embarks on its constitutional review by examining common grounds of unconstitutionality for the suspension of holiday pay in the State Budget for 2013. The PCC considers that the continuation of the measures in previous Budgets to freeze as well as reduce salaries in the public sector, introduced in previous years, remains constitutional, by referring directly to its ruling in Judgment 396/2011. The freeze and reductions in salaries for public sector employees still had a legitimate basis for reducing salaries above 1,500 euros workers in order to reduce the burden of government expenditure, since those who receive public money are not on an equal footing with other citizens. These reasons led to the understanding that the “additional sacrifice” required temporarily from that category of people did not constitute an unjustifiably unequal treatment.
However, the PCC considers that there is now reason to change this reasoning by examining whether the cumulative effect of reducing the monthly income by suspending the payment of holiday pay or equivalent in Article 29, may now represent a violation of the principle of proportional equality.   
The PCC again repeats that the reduction in income imposed on public sector employees, is not constitutionally prohibited per se to the extent that it does not extinguish the right to remuneration itself. Its constitutionality depends on the reasons of public interest, which led the state to intervene unilaterally in the employment relationship.
Referring back to its Judgment 353/2012, the PCC repeats that there exists a public interest in the pursuit of this measure, which excludes the possibility of considering it arbitrary. However, the PCC, in undertaking its constitutional review, explicitly aims to examine whether this additional effort constitutes a legislative choice prohibited by the principles of protection of trust, equality and/or proportionality. 
The PCC considers that there is no violation of the principle of legitimate expectations. Even though Judgment 353/2012 may have increased expectations arising from the unconstitutionality of the suspension of holiday pay, introduced by Law 64-B/2011, December 30, it does not appear that the adoption of such a measure, even after the formulation of the judgment of unconstitutionality, may violate legitimate expectations. This is mainly because the current economic situation justifies legislative changes in the public interest. 
In relation to equality, the mainstay of the PCC’s analysis is whether the suspension of holiday pay, coupled with the reductions in salaries, constitute a proportionate interference in the equality before public burdens. After a lengthy exposition of the legislative and financial context as well as the reasoning of Judgment 353/2012, the PCC holds that the State Budget for 2013 will continue to demand an additional effort from those who receive salary from the public sector. This additional effort is not required for holders of other income and, in particular, to holders of similar income from employment within the private sector. 
The reasons given by the legislator for this are not adequate. As stated in the minority opinions to Judgment 353/2012, the passage of time places an additional burden for the legislature to find fiscal alternatives in order to avoid that the differential treatment, by extending in time, becomes clearly excessive for those affected by it. The PCC continues to stress that the imposition of more severe sacrifices to employees in the public sector cannot be justified by macroeconomic factors, which relate to the economic downturn and rising unemployment. This economic situation must be addressed by measures of economic and financial policy of a general nature and not by measures which penalise public sector employees.
With regards to the right to a minimum level of existence, the PCC notes that its constitutional ambit protects the minimum wage. Given that the value of the minimum wage, according to actual Portuguese law, is set at 485 euros and the measure in question only affects monthly salaries equal to or above 600 euros, it does not violate the principle of dignified existence or the right to a minimum level of existence.
Having thus dealt with the unconstitutionality of this measure, the PCC extends the finding of unconstitutionality a similar measure which extended the suspension of holiday pay to public sector employees with teaching and research contracts.
In relation to public sector pensioners, the reduction by 90% of their holiday pay was held to breach the principle of equality. The PCC begins its analysis by referring to the right to social security. It confirms its previous case law, which held that the right to social security indirectly protects a right to pension. However, as this is a socio-economic right, its content is subject to a wide margin of appreciation by legislative authority. In this sense, the measure in question is prima facie acceptable. Nor does the measure contravene the right to property, under the Portuguese Constitution or Art. 1 of Protocol 1 of the ECtHR. 
The PCC then examines the issue from the viewpoint of the principle of legitimate expectations. Similar to the reasoning in Judgment 353/2012, the PCC highlights that pensioners are in a far more vulnerable position than employees, as they are now outside the job market and are dependent on their pensions. Even though the suspension by 90% of holiday pay for the fiscal year 2013 contravenes pensioners’ legitimate expectations, this infringement is not disproportionate, given that it is only for one year, it does not suspend holiday pay in its entirety and is justified by weighty considerations of public interest, which relate to the financial state of the country. 
However, these weighty considerations of public interest do not suffice to justify the measure with regards to equality. In the same way that the total suspension of holiday pay or equivalent allowances is disproportionate for public sector employees, the partial suspension for pensioners a fortiori violates the principle of (proportional) equality.   
Finally, the PCC declared the unconstitutionality of a measure introducing a ‘contribution’ to sickness or unemployment benefits, based on a violation of the principle of proportionality. The measure prescribed that sickness or unemployment benefits would be reduced by 5% and 6% respectively. The amount of these reductions would be retained by the social welfare institutions as ‘contributions’ to the social security system. 
The PCC held that the measure was not, in principle, contrary to the right to social security, entrenched in Art. 63 para. 3 of the Portuguese Constitution, because it merely introduces an exception in how the social welfare system is funded. Rather, what has to be examined is whether this decrease in social benefits is unreasonable or disproportionate. 
Art. 63 para. 3 of the Constitution establishes that the social security system protects citizens, among other things, in sickness and unemployment. This right of material assistance, the PCC argues, is a socio-economic right. In this sense, the Portuguese Constitution does not guarantee a right to a specific amount of material assistance, but rather the degree of social welfare protection against unemployment and sickness depends on financial considerations which are the task of the legislator to define. In the present case, the ‘contribution’ under scrutiny is an exceptional measure, since its inclusion in the Budget for 2013 means it will have effect for the current fiscal year. These considerations show that the measure is not per se unconstitutional. 
However, the reasoning of the PCC does not end there, but proceeds to examine the proportionality of the measure. The PCC notes that the percentage of the ‘contribution’ in question is invariable, ranging from 5% for sickness and 6% for unemployment benefits.  However, there is no clause in Art. 117 of the State Budget to safeguard the minimum amount of sickness and unemployment benefits, that the social security legislation provides. In other words, the indiscriminate, blanket reduction in the benefits may lead to situations where a beneficiary may receive less than the minimum amount of benefit allowance, which the legislative framework of social security guarantees. The PCC held unequivocally that such a legislative choice is entirely unreasonable when it is certain that it affects the beneficiaries who are most vulnerable because they have no income from work to meet household costs, and infringes the social benefits that precisely have a compensatory function to set off the loss of income that the employee has suffered.
This, the PCC concludes, may also violate the right to a minimum decent survival, which is indirectly protected under the Portuguese constitution. The minimum limits that the legislature fixed for such welfare benefits, constitute the expression of a socially adequate minimal existence. Even though the right to material assistance is a socio-economic right, and therefore regression in protection is possible, the essential nucleus of minimal decent existence has to be respected, even in a state of economic emergency [emphasis added]. 


3.	What measures were put in place to ensure public participation, transparency, non-discrimination and accountability in the design and implementation of spending cuts and in the monitoring of their impacts? To what extent do these rely on disaggregated data by sex, age, income and place and up-to-date information on poverty? 
4.	What is the distribution of expenditure between different social groups (e.g. women-men, rural-urban, different age groups)? What percentages of the national budget does your government allocate and spend on health services, public education, and social welfare compared to military expenditure? 
5.	What percentage of the national budget goes to service debt? Is that level of payments consistent with the spending needed to comply with your government’s human rights obligations? 
6.	What is your assessment of the Government's capacity in terms of tax collection, treasury management, budget execution, accounting and auditing?
Should you need more information, please check the website of the mandate of the Special Rapporteur on extreme poverty and human rights http://www.ohchr.org/EN/Issues/Poverty/Pages/Fiscalandtaxpolicy2014.aspx 


Please send your contributions, in English, Spanish or French, in MS Word document, PDF or compatible format no later than 2 December 2013 to: srextremepoverty@ohchr.org 


