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The definition of racial discrimination has been constantly in the center of the preoccupations for the application of the International Convention for the Elimination of All Forms of Racial Discrimination(ICERD). It is defined as any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect to nullify or to impair the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.

The definition refers to a large area of actions: distinctions, exclusions, restrictions and preferences; to be considered acts of racial discrimination, they should be based on race, colour, descent, or national or ethnic origin; they are also qualified by their consequences on human rights, in the sense that they have the  purpose or the effect to nullify or to impair their recognition, enjoyment or exercise of human rights; another element is the equality in the enjoyment, recognition or the exercise of the rights or freedoms, that is in comparison with other persons or groups; finally, the definition refers to political, economic, social, cultural or any other field of public life.

One can analyse different concepts used and their scope, like purpose or  effect,  race and colour, national or ethnic origin, or descent, and see if there is overlapping and what is their meaning taking into account also the evolution of the moeurs and needs of our international society.    The concept of public life litteraly understood could  lead to exclude from the application of the Convention racial discrimination in the private sphere. One can also look at the clauses following the definition, according to which the Convention is not applicable with regard to distinctions, exclusions, restrictions and preferences between citizens and non-citizens, which would seriously limit the scope of the Convention. And of course, it has to be clarified if special measures are exceptions to the non-discrimination principle, or an integral part of it in due circonstances.                                                                           
The Committee had to consider all these issues and try to find solutions, taking into account the objective of the Convention to eliminate all forms of racial discrimination. 
First of all, the Committee had to take into account the Convention as a whole and correlate the definition given in article 1 with other provisions; it had also to take into 
account other international instruments on human rights, first of all the Universal Declaration and the International Covenants on human  rights, the main documents setting forth the substance of different human rights and freedoms.

In its Concluding Observations addressed to States parties and in its General Recommendations, CERD stressed that States must consider not only the purpose of different acts, that is their deliberate and obvious intent, but also the effect of discrimination such acts, even formally neutral, may have on the exercise or the enjoyment of human rights by persons of a different race, colour, descent or ethnic or national orugin. That means, the Convention is forbidding not only direct, but also indirect racial discrimination.
Equal footing, equal rights with other members of the society is another element of the definition; the treatment applied to a person or a group has to be compared with that offered to other persons or groups. Neverteless, one has to take into account that not every differece of treatment is a discrimination; it is generally accepted that  a difference           .of treatment is legitimate if the criteria founding it are reasonable and objective and if their aim is to achieve a legitimate purpose according to the respective treaty.

The reference to public life also raised some difficulties of interpretation. Some States have given it a restrictive interpretation, meaning that what could be considered as private life would not fall under the definition of racial discrimination. But the Convention refers in the same definition to all fields and in article 5 to all categories of human rights(many of them concerning private life), which have to be protected against discrimination on grounds of race, colour or ethnic origin. The Convention also engages each State party to prohibit and bring to an end, by all apropriate means, racial discrimination by any person, group or organisation. Therefore, CERD retained that to the extent that private institutions influence the exercise of rights or the availability of opportunities, the State party must ensure that the result has neither the purpose nor the effect of creating or perpetuating racial discrimination.
The Convention protects both  racial or ethnic groups and individuals, as victims of racial discrimination; there is no need for such a group to be recognized as a minority or havind another status. The generally accepted rule is self-identification as a member of such a group. But according to the Convention, there is no need for a person to be or to prove that he/she is a member of such a group, in order to be protected against acts of racial discrimination. Thus, the application of the Convention is not depending of separate definitions given elsewhere or of unilateral acts of States parties.

The Convention is prohibitting racial discrimination, not racism or xenophobia. Racism is understood, according to many scholars,  as including attitudes, practices and beliefs, as a complex of factors  which produce discrimination and exclusion. As a cause of such evils it has to be fought against. But if it is not resulting in discrimination, violence  

or exclusion, the means to combat racism are mainly in the fields of education and culture, of encouraging multiracial and multicultural activities. UNESCO studies already disqualified race, in its classical meaning, as a justification for a difference of treatment, proving that all human beings belong to the same species. Still, such attitudes and beliefs persist in our societies. Colour is understood to be encompassed either by race or by ethnic origin, and it is not given much attention by States, by ngo’s and by CERD. 
We have to take into account also that nowadays racist theories and attitudes are not placing the emphasis on biological features, but on cultural differences between groups and persons, proclaming the superiority of some cultures over the others and considering differences between cultures as absolute and irreductible and the respective human groups as antagonistic. Biological racism, although not completely eliminated, is replaced by the cultural racism, but  trying similarly to justify discrimination and exclusion. CERD is taking into account this evolution, placing more and more the emphasis on racial discrimination which tends to be justified by cultural differences. 
Xenophobia is not dealt with in the Convention. It is defined as a systematic hostility towards strangers, a passion or a feature of the psychological character of a person. It may also lead to racial discrimination and can mobilise a community against others. It has to be fought against by means of education, culture and multicultural activities.    

Descent was contested  as another ground for racial discrimination, although it is accepted that it is a real phenomenon on which in some States extended discrimination  is founded. CERD insists that it falls under the application of the Convention, as it is expressly included in the definition. It is, essentially, about groups of people discriminated against on the ground of a social stratification , of an inherited status. One has to evaluate also if in time such groups, kept usually in isolation, did not develop specific features  as ethnic groups. Any way, CERD continues, under ICERD, to ask for information from the respective States and to obtain from them information about the situation. As information received shows, this phenomenon  is not limited to South-East

Asia, but is present in some African States and was brought by emigration even in some Western European States.

Ethnic or national origin is certainly one of the grounds of racial discrimination having the widest application; it concerns persons of an ethnic origin which is different from that of other individuals or groups, be they recognised or not as ethnic minorities, as well as indigenous peoples. It includes also foreigners, immigrants, asylum-seekers, refugees. They also have the right, according to the Convention, not to be discriminated in the exercise of their human rights which are in many respects similar to those of citizens.

The definition also reserves to the State the adoption and the application of laws on citizenship and nationality, but even in this field a State cannot discriminate against a

specific nationality, that is among persons from different States.

Finally, the definition includes  in its context the special measures, that is measures taken for the sole purpose of securing adequate advancement of certain groups or individuals requiring such protection as may be necessary to ensure them equal enjoyment or exercise of human rights and fundamental freedoms. Such measures shall not be deemed racial discrimination, provided that they do not lead to the maintenance of separate rights for different racial groups and that they shall not be continued after the objectives for which they were taken are achieved.              
As not any differential tretment is a discrimination, taking into account the objective of special measures to ensure the exercise of human rights on equal terms, the Committee concluded in its General Recommendation 32 of 2009 that special measures are an integral part of the principle of non-discrimination, that is of the definition of racial discrimination, not an exception to the principle. According to the Convention, they are compulsory when the circonstances make them necessary in order to eliminate inequalities and as long as they are necessary for that purpose.

In its Outcome document, the Durban Review Conference of april 2009 acknowledged the interpretation given by CERD to the definition of the concept of racial discrimination as contained in the Convention, so as to address multiple or aggravated forms of racial discrimination. This interpretation found its place both in the General Recommendations adopted by the Committee over the years and in Concluding Observations addressed to States parties following consideration of their periodic reports.  
