“Perspective of the Working Group on positive action.”
Presentation by Monorama Biswas
Member of the Working Group of Experts on People of African Descent
10th session of the Working Group of Experts on People of African Descent

(28 March – 1 April 2011)
It is common knowledge that people of African descent lag behind other population group in many aspects of life throughout the world. Nowhere is it more evident than in employment. Studies show there is a 15% to 20% gap between the employment rates of black, Asian and ethnic minority workers and their white colleagues in the U. K.  The same is true for the United States and other developed economies. The employment picture for Afro-descendents is even bleaker in developing economies or impoverished nations. People of African descent don’t fare any better in the social, educational, cultural, political and other areas where progress is measured. The gulf between African descendents and others is too great to ignore. Centuries of discrimination and slavery placed them at a serious disadvantage. And the practice has continued to date, however with more sophistication. Reflecting on their plight, it calls into question our civilization and diminishes our human dignity. But we can reverse the trend by acting to press forward on equality by making real improvements in the treatment of minorities. Minorities, particularly people of African descent, find it harder to obtain decent employment and sadly, too many, then encounter discrimination once at work. We must ensure that minorities get the fair treatment they deserve at work. We can work to implement an Equality Act that takes into account the past discriminations they suffered.  Every conceivable initiative must be employed to positively reinforce people of African descent so as to attain any sort of parity in society. We must remind ourselves of our obligation to counter and ultimately defeat all vestiges of racism and xenophobia in all of their virulent forms: intentional and negligent.

After decades of sacrifice by civil rights activists and the pioneers of the civil rights movement, the U.S. has come a long way and passed many laws guarantying equal rights to its once oppressed minorities, only to be dogged by what can be termed as modern day racism. This modern day racism is not intentional or individual; it is an institutionalized system of oppression and exploitation that is reinforced by a complex and pervasive system of beliefs, policies, practices and laws. In the United States, we have eliminated slavery and legal apartheid and that is significant progress. But racism, like water, finds a way. Because it is hidden from the eyes of the every day white person, racism of the 21st century, (institutional, structural and systemic) grows as virulent and as egregious as slavery and legal apartheid. Few people realize that in every area of life, except civic engagement, Blacks are worse off than whites and it is not about class or poverty. That is, in every area of American life where there is a disparity between blacks and whites: poor blacks are worst off than poor whites and middle class black are worst off than middle class whites. To bring a sense of fairness and parity between people of African descent and other population group one must keep in mind the following as benchmarks:
· Closing the ethnic minority employment gap
· Tackling the pay gap for black workers

· equality of opportunity in promotion

· Dealing effectively with Racial Harassment, Discrimination, and bullying

· Promoting fairness for black women workers

· Bringing Blacks into the leaderships of trade unions

· Expanding educational opportunities and affordability for people of color

· Favorable economic and social empowerment regimes 
Broadly speaking, we need an action plan that will include special measures--   such as the full span of legislative, executive, administrative, budgetary and regulatory instruments, at every level in the State apparatus, as well as plans, policies, programs and preferential regimes in areas such as employment, housing, education, culture, and participation in public life for disfavored groups, devised and implemented on the basis of such instruments. States parties should include provisions of special measures in their legal systems, whether through general legislation or legislation directed to specific sectors, as well as through plans, programs and other policy initiatives at national, regional and local levels. 

These are above and beyond the general positive obligation of States to secure human rights and fundamental freedoms on a non-discriminatory basis to persons and groups subject to their jurisdiction. These should not be confused with specific rights pertaining to certain categories of person or community, for example, the rights of persons belonging to minorities to enjoy their own culture, profess and practice their own religion and use their own language, the rights of indigenous peoples, including rights to lands traditionally occupied by them, and rights of women to non-identical treatment with men, like the provision of maternity leave, on account of biological differences from men.  Such rights are permanent rights, recognized as such in human rights instruments, including those adopted in the context of the United Nations and its agencies. 
Goal-directed programs which have the objective of alleviating and remedying disparities in the enjoyment of human rights and fundamental freedoms affecting particular groups and individuals, protecting them from discrimination are particularly important. It must be implemented very carefully and targeted narrowly so as not to be accused of causing reverse discrimination. Here is how this can be done:

a. States parties should carefully observe distinctions between special measures and permanent human rights in their law and practice. The distinction between special measures and permanent rights implies that those entitled to permanent rights may also enjoy the benefits of special measures. 
b. Special measures should be appropriate to the situation to be remedied, be legitimate, necessary in a democratic society, respect the principles of fairness and proportionality, and be temporary.

c. The measures should be designed and implemented on the basis of need, grounded in a realistic appraisal of the current situation of the individuals and communities concerned. 
d. Appraisals of the need for special measures should be carried out on the basis of accurate data, disaggregated by race, color, descent and ethnic or national origin and incorporating a gender perspective, on the socio-economic and cultural status and conditions of the various groups in the population and their participation in the social and economic development of the country.
e. States parties should ensure that special measures are designed and implemented on the basis of prior consultation with affected communities and the active participation of such communities.
Clearly, affirmative action has produced a legacy of tangible successes, including a revolution in recruiting and hiring. Affirmative action is the nation's most ambitious attempt to redress its long history of racial and sexual discrimination. But it has caused persistent resentment and failed to eliminate poverty or racism. An increasingly assertive opposition movement argues that the battle to guarantee equal rights for all citizens has been fought and won – and that favoring members of one group over another simply goes against the American grain. But defenders of affirmative action say that the playing field is not level yet – and that granting modest advantages to minorities and women is more than fair, given hundreds of years of discrimination that benefited whites and men. Judging simply by the results, the playing field would appear to still be tilted very much in favor of white men. Overall, minorities and women are in vastly lower paying jobs and still face active discrimination in some sectors.  
 If affirmative action is to be preserved, the distorted conceptual box which it has been forced to occupy in law, politics and culture must be revealed, contested and discarded.  Affirmative action today is at a crossroads and may indeed cease to exist, but ending affirmative action of today can in fact be an opportunity to know affirmative action in a different way.  In fact, what most people think they know about affirmative isn’t right, and what is right about affirmative action most people don’t know.  The contest now is to reframe and reground these vitally important opportunity policies at every level in society. The campaign to defend affirmative action has to be a campaign to reframe the terms of the debate. Affirmative action discourse can be strengthened by reconnecting it to its equality-based moorings and by building an effective counter-narrative to the prevailing back-stories that so utterly distort the causes and consequences of racial inequality today.  

Most fundamentally, affirmative action needs to be rescued from the distortions produced by the notion of colorblindness, which must be exposed and deposed. Rethinking affirmative action in terms of structural inequality, exclusionary institutional practices, trans-generational disadvantages and even unconscious biases are great ways to engage people, states, as well as the international community on the issue.  These conditions are neither mysterious nor unverifiable.  In fact, they can be empirically demonstrated with relative ease, as research from a variety of fields reveals. To attend to the elimination of such circumstances is hardly to promote reverse discrimination.  It reflects only a matter of simple justice.
Thus, for affirmative action to be productively reframed, the pervasive and troubling disconnect between what is knowable about contemporary inequality has to be brought into mainstream discourse on affirmative action. Affirmative action, the whole family of ideas bound up together —the imperative of addressing institutional discrimination, the value of diversity, the relevance of disparate impact, the simple justice, is the legitimate discourse. 

