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I. Introduction

What is the scope of justice in the context of institutional racial bias and bias in law enforcement? This is the question that this presentation endeavors to answer. It aims to put together materials that lend a perspective on the matter of justice. In its inquiry, this paper considers the concept of justice as it relates to reparation, as found in relevant international standards.  In the process, it will explore the interconnections between justice on the one hand and recognition and development on the other. 
II. Justice and Reparation
Justice as it relates to reparation includes restitution, compensation and satisfaction. Restitution is the restoration of the victim to his or her situation before the occurrence of the violation. It includes everything necessary to restore the victim to his or her status ante the violation. As the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law
 states:

19. Restitution should, whenever possible, restore the victim to the original situation before the gross violations of international human rights law or serious violations of international humanitarian law occurred. Restitution includes, as appropriate: restoration of liberty, enjoyment of human rights, identity, family life and citizenship, return to one’s place of residence, restoration of employment and return of property.
For its part the International Law Commission
 describes the concept of restitution as follows:

Article 35

Restitution

A State responsible for an internationally wrongful act is under an obligation to make restitution, that is, to re-establish the situation which existed before the wrongful act was committed, provided and to the extent that restitution:

(a) is not materially impossible;

(b) does not involve a burden out of proportion to the benefit deriving from restitution instead of compensation.

In contrast, the International Law Commission
 describes compensation as:

Article 36

Compensation

1. The State responsible for an internationally wrongful act is under an obligation to compensate for the damage caused thereby, insofar as such damage is not made good by restitution.
2. The compensation shall cover any financially assessable damage including loss of profits insofar as it is established.

Meanwhile, the International Law Commission
 describes satisfaction as:

Article 37

Satisfaction

1. The State responsible for an internationally wrongful act is under an obligation to give satisfaction for the injury caused by that act insofar as it cannot be made good by restitution or compensation.

2. Satisfaction may consist in any acknowledgement of the breach, an expression of regret, a formal apology or another appropriate modality.

3. Satisfaction shall not be out of proportion to the injury and may not take a form humiliating to the State.

Through restitution, compensation and satisfaction, justice and reparation take into account the totality of the human person and the community. It includes physical, psychological, social and economic dimensions. Justice and reparation in this context operates both on the macro level and on the micro level. Restitution, compensation and satisfaction have relevance just the same in cases of institutional racial bias as in cases of bias in law enforcement.
To address institutional racial bias, and bias in law enforcement, regional and national laws must be adopted to create the possibility of restitution, compensation and satisfaction for those affected. The jurisdiction or competence of regional and domestic courts or tribunals must include the authority to grant these various forms of reparatory justice.

Among the measures to be adopted in this regard should include laws defining and punishing police racial profiling and other forms of State violence. At the same time, alternatives to imprisonment should be explored. Furthermore, in need of revisiting are: death penalty laws; criminal laws imposing unreasonably or disproportionately long sentences; bail laws which lack predictability and which lead to excessive bail; crimes and misdemeanors that increase the likelihood of putting young people in prison just for school infractions and similarly minor violations; and sentencing laws that do not take into account the effects of a sentence on the family of the accused.  

III. Case Law
International and foreign case law is replete with illustrations of justice and reparation. For instance, the Inter-American Court of Human Rights has applied the concept of justice and reparations broadly.  In its case law,
 upon a finding of human rights violations, at the reparations stage,
  the Inter-American Court of Human Rights included in its dispositive portion, that: 

1. the State must investigate the facts that generated the violations of the American Convention on Human Rights, identify and punish those responsible, and publicly divulge the results of the respective investigation; 

2. the State must publish in the Official Gazette and in another daily with national circulation, once only, the chapter pertaining to the proven facts and the operative part of the judgment on the merits, and to carry out a public act of recognition of its responsibility in connection with the facts in this case and to make amends to the victims;
3. the State must adopt the legislative and any other measures required to adapt the State’s legal system to international human rights norms and humanitarian law, and to fully and effectively enforce said norms under domestic jurisdiction; 

4. the State must pay for non-pecuniary damages as for the pain and suffering experienced;
5. the State must pay for pecuniary damages such as lost earnings,  expenses derived from detriment to her health caused by the facts in this case, and the expenses incurred seeking to determine the whereabouts of the victim; 

7. the State must comply with the measures of reparation within a set period;

8. payments  will be exempt from any existing or future taxes;
9. the Inter-American Court of Human Rights will monitor compliance and will close a case once the State has fully applied the provisions set forth in it. 
The Human Rights Chamber for Bosnia and Herzegovina has considered justice and reparation and justice similarly. In its case law,
 it has included in its dispositive portion, the following orders upon a State:
1. make accessible and disclose information; 

2. order the release all information presently within the State’s possession, control, and knowledge; 
3. conduct a full, meaningful, thorough, and detailed investigation into the events, disclose the results of this investigation;

4. publish the text of the entire decision on admissibility and merits, together with any concurring or dissenting opinions, in full in Serbian in the Official Gazette of the State;

5. for the collective benefit of all the applicants and the families of the victims,  to pay a lump sum to the  Foundation of the Srebrenica-Potocari Memorial and Cemetery, and, in addition, to guarantee, four further annual payments to be used in accordance with the Statute of the Foundation;

6. pay simple interest on the lump sum or any unpaid portion thereof until the date of settlement in full; 
7. submit to the Chamber an interim status report on the steps taken by it to comply with its orders and, in addition, to submit to the Chamber a full report on the steps taken by it to comply with its orders.

These selected cases demonstrate possible forms of justice and reparation. They provide concrete examples of restitution, compensation and satisfaction. Justice and reparation, in these cases, have been delivered by international and domestic human rights courts, applying international and regional human rights treaties. 
In the context of the rights of people of African descent, it is just as important to consider the regional and domestic courts and tribunals that deliver justice and reparation. Whether in cases of institutional bias or bias in law enforcement, there should be a fair representation in these courts and tribunals of people of African descent. In other words, included among the jurists and tribunal members must be people of African descent.
Furthermore, at all levels, before these regional and domestic courts and tribunals, the right to counsel must be ensured. It is a right to competent and independent counsel, preferably of choice. If there is an inability to afford the services of counsel, the State must provide the counsel. This right applies in all judicial and other proceedings before these bodies.
IV. Interconnections

The themes of the International Decade for People of African Descent, namely recognition, justice and development, go hand in hand. For there to be one, there must also be the others. The relationship among them is one of interdependence. 
For there to be justice, for instance, there must be recognition. In Asia, to demonstrate, it is difficult to speak of justice, where people of African descent are hardly given any recognition. If they cannot be seen or have no voice, they will have little opportunity to take the appropriate steps so that justice will become theirs. There is, for instance, little documentation on people of African descent in the Indian Ocean world and in Arab States on account of the slave trade and of different forms of migration. 
 Gwyn Campbell goes as far as asserting that there is a lack of an Asian African diasporic consciousness because of assimilation.
 In their invisibility and silence, people of African descent in Asia face considerable challenges to obtaining justice. 
The reverse is also true. For there to be recognition, there must be justice. As demonstrated by the case law earlier taken up, the truth must surface. Among the orders that should be issued by regional and domestic courts in appropriate cases are those that seek to draw out knowledge and information through proper investigations and similar processes. Satisfaction by way of publication and memorialization of the truth must also be included in the way forward.

The links to development are just as undeniable. To realize the full potential of the individual and the community, there must be both recognition and justice. The reverse holds true as well. For wholeness, there must be acknowledgement, and there must repair for past harms. Advancement of the individual and of the community, in turn, raises visibility and makes right what was wrong. 
V. Conclusion

In summary, in cases of institutional bias and bias in law enforcement, justice as it relates to reparation includes a variety of forms of restitution, compensation and satisfaction. International documents including international and domestic case law have demonstrated this broad scope of reparatory justice. Furthermore, in the way forward, there must be a greater appreciation for the interconnections between justice on the one hand and recognition and development on the other. It is not possible to have one without the other.
On a personal note, in my view, the United Nations Working Group of Experts People of African Descent made a powerful statement when it elected a member from the Asia Pacific as the next chair at its 18th session. Our working methods provide for a rotation of the chairpersonship. In electing a chair from the Asia Pacific, the Working Group has been gracious to set an example - to empower and to give the very things which it is seeking, namely recognition, justice and development, the three themes of the International Decade for People of African Descent, in their inter-connectedness and equality in importance.   
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