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First of all, let me thank the organizers for the opportunity to address you and give you the perspective of my mandate on this very important topic. The detention of migrants is one of my priorities in my work as the UN Special Rapporteur on the human rights of migrants. In fact, my first thematic report as a Special Rapporteur, which I presented to the Human Rights Council in June 2012
, dealt with the detention of migrants in an irregular situation, and alternatives to detention. The situation of children in the context of migration is another of my priorities, and a subheading of my detention report is dedicated to the detention of migrant children.
I will first provide an overview of the legal framework for detention of migrants in an irregular situation, and thereafter the additional rules that apply specifically to children.

Irregular entry or stay should never be considered criminal offences: they are not per se crimes against persons, nor against property, nor against national security. Irregular migrants are not criminals per se and they should not be treated as such.

The main rule, which follows from, inter alia, UDHR and ICCPR, is the right to liberty and security of person. This applies to everyone subject to the jurisdiction of a State, and to all forms of detention, including for immigration control purposes. In order not to violate the right to liberty and security of person, and to protect against arbitrariness, detention of migrants must be prescribed by law, and must be necessary, reasonable and proportional to the objectives to be achieved.
I have observed with concern that States use a wide range of reasons to justify the detention of migrants, and that some States see irregular migration as a national security problem or a criminal issue. However, legitimate objectives for detention are the same for migrants as they are for anyone else: when someone presents a risk of absconding from future legal proceedings or administrative processes or when someone presents a danger to their own security or to public security. States therefore have an obligation to establish a presumption in favour of liberty in national law, to consider alternative non-custodial measures before resorting to detention, to proceed to an individual assessment, and to choose the least intrusive or restrictive measure. 

Furthermore, there is no empirical evidence that detention deters irregular migration or discourages persons from seeking asylum.  Thus States should reconsider the deterrent argument as a reasonable justification for detention of migrants.

Beyond the issue of arbitrary detention, detention of migrants raises a number of other serious human rights concerns. Migrants in detention are sometimes denied key procedural safeguards, such as prompt access to a lawyer, interpretation/translation services, necessary medical care, means of contacting family or consular representatives and access to legal means to challenge their detention. These restrictions are a clear violation of a number of due process rights enshrined in the international human rights standards.

The general human rights framework obviously applies to children – but they are also entitled to additional protection afforded to them by the Convention on the Rights of the Child, which is the most widely ratified UN human rights treaty (all UN member states except two). 

During the country visits I have undertaken in my capacity as Special Rapporteur, I have seen a large number of detained children. Some were detained with their parents or other relatives, others were unaccompanied. In some cases, no efforts had been made by the authorities to trace the families of unaccompanied detained children. I have also met unaccompanied children detained in centres for adults, and adults in centres for children, due to the complete lack of age assessment. In one detention centre, I met a family who were split into three different sections of the centre; the mother and small children were kept on one floor, while the father and the oldest son were kept in different sections on another floor of the centre.
Children are particularly vulnerable to the negative effects of detention, and will easily become traumatized. Children in detention are also vulnerable to becoming victims of violence, especially if they are separated from their parents. The detention of migrant children should therefore be avoided. 

The Committee on the Rights of the Child have identified four general principles of the Convention: Article 2 provides that all rights contained in the Convention apply to all children within the jurisdiction of the State Parties without discrimination of any kind. Article 3 provides that the best interests of the child shall be a primary consideration in all actions concerning children. Article 6 sets out the right to life, survival and development of the child. Article 12 provides that children have the right to express their views, and the opportunity to be heard in judicial and administrative proceedings affecting them. The effective application of these four general principles of the CRC would go a long way in ensuring the respect for the human rights of all children in the context of migration.

The CRC further provides:
· That the arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time (art 37(b))
· The right for children not to be separated from their parents against their will (article 9)
· The obligation of States to take appropriate measures to ensure that minors who are seeking refugee status or who are recognised refugees, whether accompanied or not, receive appropriate protection and humanitarian assistance (art 22)
· The right for children not be punished for the acts of their parents, legal guardians or family members (art 2(2)).
As noted in my report to the Human Rights Council in 2012, the detention of migrant children together with their parents when the latter are found to be in an irregular situation, justified on the basis of maintaining family unity, may not only violate the principle of the best interests of the child and the right of the child to be detained only as a measure of last resort, but it may also violate their right not be punished for the acts of their parents. This does not mean that the best interests of the child are served through splitting up the family by detaining the parents and transferring their children to an alternative care system. The detention of parents has a detrimental effect on children, and may violate children’s right not to be separated from their parents against their will, as well as the right to protection of the family provided by both the ICCPR and ICESCR. Instead, in order to comply with the CRC, States should rather apply alternatives to detention to the whole family.

When children are accompanied by their parents or other adult family members, and unconditional release is not possible, the whole family should be subject to alternatives to detention. Such non-custodial measures include registration requirements, deposit of documents, reasonable bond/bail or surety/guarantor, reporting requirements, and case management/supervised release.
Unaccompanied children should be placed in the alternative care system, either family-type or institutional care. They should under no circumstance be left on their own, as this leaves them vulnerable to becoming victims of violence, including sexual or economic exploitation, and trafficking.
When applying alternatives to detention, States need to make sure they respect children’s right to education, to the enjoyment of the highest attainable standard of health, to an adequate standard of living and to rest, leisure and play.
During my country visits, I have also seen some good practices, including shelters for families and for unaccompanied children, operated by NGOs or local community activists. I warmly welcome International Detention Coalition’s work advocating for alternatives to detention, and I urge governments to work with them in order to put in place non-custodial measures, particularly when children are involved. I also urge States to seek assistance from UNICEF in order to provide the necessary support for migrant children.
Thank you for your kind attention.
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