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Here are a few thoughts based on past reports of my mandate from the Human Rights Council.

First of all, let me start out with a general reminder: Human rights are not reserved for citizens: they benefit everyone who is on a State’s territory or within its jurisdiction, without discrimination, whatever their administrative status and circumstances. There are only two exceptions to this: the right to enter and stay in a country, and the right to vote and be elected.

States have the power to admit, to deny entry or to return migrants, but they equally have an obligation to respect the human rights of all migrants in the process. States also need to respect certain limitations, such as the principles of non-refoulement (Convention against Torture and Convention on the status of refugees), the best interests of the child, and family unity.

While it may constitute an administrative offence, irregular migration is not a crime. Irregular migrants are not criminals per se, and should not be treated as such. In the report I presented to the Human Rights Council in June 2012 on the detention of migrants in an irregular situation (A/HRC/20/24), I stressed that irregular entry or stay should never be considered criminal offences: they are not per se crimes against persons, property or national security. I quote the United Nations Working Group on Arbitrary Detention, which has stated that “criminalizing illegal entry into a country exceeds the legitimate interest of States to control and regulate irregular immigration and leads to unnecessary detention” (A/HRC/7/4, para. 53).
Measures that criminalize irregular migration include the enactment of laws that penalize migrants in an irregular situation and persons that assist migrants; the use of excessive and disproportionate force during migration control operations; the systematic detention of migrants in an irregular situation without an individualised cause; deportations without procedural guarantees; and also xenophobic statements in which authorities and the media encourage the stigmatization of migrants. In addition to being contrary to human rights and increasing the vulnerability of migrants, these measures have not been proven effective in deterring irregular migration.

Terminology is important in this respect: migrants may be irregular or in an irregular situation, but they are not “illegal”. Incorrect terminology contributes to negative discourses on migration, reinforces negative stereotypes against migrants, and legitimates a discourse of the criminalisation of migration, which in turn contributes to further alienation, marginalisation, discrimination and violence against migrants. This is further exacerbated by legislation in some countries which criminalizes the provision of assistance to irregular migrants, including in relation to the provision of health services and housing.
It is important to de-link migration and smuggling or trafficking, in order not to give the false impression that irregular migration is a criminal offence in line with smuggling or trafficking. While the smuggling of migrants is a criminal offence, migrants who are, or have been, smuggled should not be criminalized. The Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against Transnational Organized Crime, requires States parties to establish as a criminal offence the smuggling of migrants. However, the criminalization requirement does not apply to the migrants who are being smuggled. The Protocol states that migrants shall not become liable to criminal prosecution under the Protocol for the fact of having been the object of smuggling. I will speak more about the smuggling of migrants in the workshop organized by GAATW later this morning.
In my report on the management of the external borders of the EU (A/HRC/23/46) which I presented to the Human Rights Council in May this year, I noted that within EU institutional and policy structures, migration and border control have been increasingly integrated into security frameworks that emphasize policing, defence and criminality over a rights-based approach. An overarching political discourse that posits irregular migration within the realm of criminality and security, reiterated by EU member States, has further legitimated practices of externalization of border control through mechanisms such as migration detention, “pushbacks” and readmissions. In the report, I urge the EU to avoid criminalization of irregular migrants in language, policies and practice, and refrain from using incorrect terminology such as “illegal migrant”.
My predecessor, Jorge Bustamante, presented a report to the Human Rights Council in 2008 (A/HRC/7/12) on the criminalization of irregular migration. As mentioned in his report, criminal charges are sometimes brought against those involved in the rescuing or inadvertent transport of irregular migrants, such as fishermen. Indeed, the over-criminalization of smuggling has led to the imprisonment of young, impoverished boys from fishing communities, the penalization of boat captains who rescue migrants in distress at sea, and the harassment of organizations and individuals who offer humanitarian or legal aid to irregular migrants.
In the Mediterranean, and elsewhere, the criminalization of migration has contributed to the reluctance of private vessels in assisting migrants in distress. In particular, known difficulties in disembarking migrants, the high costs associated with such intervention, and the lack of cooperation by States with private entities seeking to provide such humanitarian assistance, as well as the potential repercussions for private individuals, has resulted in their reluctance to take responsibility for boats in distress, thus compounding the risk of death at sea.
As a consequence of the securitization of border control, States use a wide range of reasons to justify the detention of migrants. Some States see irregular migration as a national security problem or a criminal issue, and neglect the human rights issues at stake. However, despite the language of criminalization, the detention of migrants in an irregular situation is most often regulated by administrative law, which provides far less safeguards than criminal law. Furthermore, despite the fact that migrants in detention have not committed any crime, they are sometimes detained, for instance in police stations, together with persons charged with having committed criminal offences.
The widespread detention of migrants, even in cases where they cannot be deported, inter alia because their country of origin will not recognize them, or due to the situation in their home country (Syria being an example) is clearly a punitive measure, thus constituting criminalization in practice. As stated in my 2012 report on the detention of migrants in an irregular situation, detention should always be a measure of last resort, and its duration should be as short as possible. States should move away from considering systematic or large scale detention as a legitimate tool in combatting irregular migration. The same reasons apply for detention of migrants as for anyone else: when there is a risk they may abscond from future proceedings, or when they present a danger to themselves or to society. Otherwise, detention will violate their right to liberty and security.
Detention should thus only be applied when deemed necessary in an individual case. In particular, children and families with children should not be detained, in accordance with the principle of the best interests of the child, as stated in the UN Convention on the Rights of the Child. When unconditional release is not possible, alternatives to detention may be applied. My detention report sets out a list of possible non-custodial measures, and guidance on how to apply them in order to ensure they are successful.
Criminalization is often linked to anti-migrant sentiments, and inappropriate language such as “illegal” migrants. There is thus a need for a counter-discourse, noting the benefits migration brings to both countries of origin and destination. However, this remains difficult as long as migrants do not have access to the political stage.

Access to justice is key, as courts, unlike politicians, will defend the rights of migrants without being subjected to any electoral pressure. We have seen good examples in this regard both in national courts, the European Court of Human Rights and the European Court of Justice. Empowering migrants to fight for their own rights, without fear of arrest, detention or deportation for doing so, while recognizing that States still generally have the power to decide who enters and stays on their territory, is the best way to establish a human rights framework to dealing with irregular migration.
Finally, irregular migration is often a result of a lack of regular migration channels for low-skilled workers, despite often unrecognized needs for their labour in countries of destination. Opening up more regular migration channels, thus recognizing the labour needs of destination States, would reduce irregular migration, while also reducing the power of smugglers, thus contributing to the respect, protection and fulfilment of the human rights of migrants.
